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APRESENTACAO

A Revista de Defesa da Concorréncia (RDC) tem a satisfacdo de apresentar sua primeira
edicao de 2025, que reflete o continuo esforco editorial em reunir e divulgar pesquisas relevantes e
atuais sobre defesa da concorréncia. Esta edicao tem como ponto alto se¢ao dedicada a publicacao
de cinco artigos apresentados no Il Rio International Workshop on Advances in Competition Policy
Analysis, realizado no final de 2024, resultado de uma colaboracao entre o evento e a RDC. Os textos
foram submetidos regularmente a plataforma da Revista e passaram pelo processo de avaliacao por
pares, reafirmando o compromisso com o rigor cientifico e a qualidade editorial.

O primeiro artigo analisa a jurisprudéncia do Cade no setor de saneamento basico desde
a promulgacao da Lei n2 12.529/2011, com destaque para as caracteristicas estruturais do setor, a
definicao de mercado relevante e os critérios utilizados nas analises de concentracao, explorando,
nesse contexto, a privatizagao da Sabesp.

Na sequéncia, o segundo texto investiga a experiéncia brasileira com remédios em mercados
digitais, a partir de revisao de literatura e estudo de casos, para verificar o posicionamento do Cade
proprio ou se seguiu tendéncias de outras jurisdigoes. O terceiro analisa a interacao entre politicas
industriais e concorrenciais explorando o arcabouco regulatorio do Brasil e suas implicagoes para
a economia digital. O quarto artigo, por sua vez, realiza um estudo de caso e examina os impactos
concorrenciais da digitalizacao sobre o setor varejista brasileiro, enquanto o quinto realiza revisao
bibliografica como o Cade tem discutido as questoes de inovagao na avaliacao de atos de concentragao,
tomando como ponto de partida a literatura antitruste e as experiéncias dos EUA e da Comissao Europeia.

A edicao prossegue com um artigo que explora a relagao entre a regulacao setorial e a defesa
da concorréncia, por meio de um estudo de caso sobre eventuais conflitos de competéncia entre o
Cade, o Bacen e a Anatel. O sétimo estudo, de autoria de pesquisadores argentinos e colombianos,
discute sobre o padrao de prova no procedimento de sangao administrativa do Indecopi, autoridade da
concorréncia do Peru, complementando a revisao bibliografica realizada com uma analise heuristica
e proposicional do padrao de prova aplicavel a tal procedimento.

No oitavo artigo, as autoras discutem o enfraquecimento do direito do trabalho, o papel
do direito antitruste na relacao da Uber e seus motoristas, e a sua reconfiguracao para enderecar
diferentes vulnerabilidades. Ja o nono texto avalia a potencial desarticulagao entre direitos civis e
econdmicos considerando em especial a utilizagao indevida de dados pessoais de consumidores,
em situacao de abuso de posicao dominante. Aborda, ainda, a possibilidade de harmonizacao de
interesses e direitos aparentemente opostos no ambito da competéncia do Cade.

Aregulacao da concorréncia entre plataformas digitais na Unidao Europeia € o tema do décimo
artigo, que apresenta uma analise critica do Digital Markets Act (DMA) e seus impactos esperados
para os mercados digitais. Encerrando esta edicao, o Gltimo estudo utiliza métodos quantitativos e
qualitativos, abordando a teoria das redes, para identificar a existéncia de substitutibilidade pelo lado
da demanda e da oferta entre rotas internacionais com origem ou destino no Brasil, possibilitando
uma analise mais precisa em processos de fusoes e aquisi¢oes que impactam o mercado de aviagao
internacional brasileiro.



Aequipe editorial da RDC agradece a todos os autores e pareceristas envolvidos na construcao
desta edicao e reitera seu compromisso com a difusao de conhecimento qualificado e interdisciplinar

sobre temas que envolvem a concorréncia, tanto no Brasil quanto internacionalmente. Desejamos a
todos uma excelente leitura!

Alexandre Cordeiro Macedo
Presidente do Cade

Victor Oliveira Fernandes
Editor-chefe da RDC
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STRUCTURED SUMMARY

Objective: With the recent approval of the New Sanitation Legal Framework (Law No. 14,026/2020), the
privatizations of Corsan in 2023 and Sabesp in 2024, and the prospect of several concession auctions
in the next three years, it is expected that the Administrative Council for Economic Defense (Cade) will
deepen its competitive analyses in the sector. This article examines Cade’s case law on the Water and
Sanitation sector since the enactment of Law No. 12,529/2011, focusing on three main aspects: (i) the
structural characteristics of the sector; (ii) the definition of the relevant market, in its product and
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geographic dimensions; and (ii) the criteria commonly used for concentration analyses. Finally, the
article also explores Sabesp’s privatization and the outlook not only for coming auctions, expected to
drive approximately BRL 115 billion in investments and benefit a total of 35.9 million people, but also
potential new privatizations.

Method: A descriptive review of Cade’s case law on the Water and Sanitation sector, based on cases
from the agency’s database.

Conclusions: Since 2012, Cade has reviewed 30 merger cases involving concession regimes in the
sector, with 12 occurring after 2020, indicating a positive impact of the new regulatory framework.
Only 12 cases involved some sort of concentration analysis. Cade has established consensus that the
sector has natural monopoly characteristics, focusing on competition for the market rather than within
the market. Regarding relevant market definition, Cade sometimes treats water supply and sewage
treatment services as a single market and sometimes as distinct markets, though it consistently
defines the geographic dimension as national. For concentration analyses, one can notice there is
still no consensus since three methodologies have been applied: (i) population served; (ii) potentially
served economies; and (iii) equivalent population. Considering the wave of mergers, acquisitions,
and potential new market entrants on the horizon, this is a timely opportunity for Cade to adopt a
clearer approach in order to enhance its capacity to safeguard competition and, ultimately, foster the
expansion of W&S services as well as their recognized social benefits.

Keywords: water and sanitation; Cade; concentration analysis; privatization; Sabesp; auctions.

RESUMO ESTRUTURADO

Objetivo: com a recente aprovacao do Novo Marco Legal do Saneamento (Lei n2 14.026/2020),
as privatizagoes da Corsan em 2023 e da Sabesp em 2024, e a perspectiva de diversos leiloes de
concessoes nos proximos trés anos, espera-se que o Conselho Administrativo de Defesa Economica
(Cade) aprofunde suas analises concorrenciais no setor. Este artigo examina a jurisprudéncia do Cade
sobre o setor de saneamento basico desde a promulgacao da Lei n2 12.529/2011, com foco em trés
aspectos principais: (i) caracteristicas estruturais do setor; (ii) definicdo de mercado relevante, nas
dimensodes produto e geografica; e (iii) critérios comumente utilizados para analises de concentragao.
Ao final, o artigo também explora a privatizacao da Sabesp e as perspectivas tanto para os proximos
leildes no setor, que devem movimentar cerca de RS 115 bilhdes em investimentos e beneficiar um
total de 35,9 milhoes de pessoas, quanto para possiveis novas privatizagoes.

Método: revisdo descritiva da jurisprudéncia do Cade sobre o setor de saneamento basico, baseada
em processos na base de dados do orgao.

Conclusoes: desde 2012, o Cade analisou 30 Atos de Concentracao (ACs) envolvendo regimes de
concessao no setor, sendo 12 apds 2020, indicando um impacto positivo do novo marco regulatorio.
Apenas 12 casos incluiram algum tipo de analise de concentragao. Conclui-se que o Cade consolidou
o entendimento de que o setor possui caracteristicas de monopolio natural, focando na competicao
pelo mercado, em vez de no mercado. Em relagao a definicao de mercado relevante, o Cade ora
considera os servicos de abastecimento de agua e tratamento de esgoto como um mercado Unico, ora
os analisa separadamente, mas ha consenso na dimensao geografica, entendida como nacional. Por
fim, no que se refere a analise de concentracao, nota-se que ainda nao ha consenso, uma vez que ja
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foram aplicadas trés metodologias: (i) populacdo atendida; (ii) economias potencialmente atendidas;
e (iii) populagao equivalente. Considerando a onda de fusdes, aquisigoes e potenciais novos entrantes
no mercado, abre-se uma janela de oportunidade para o Cade passar a adotar uma abordagem mais
clara, a fim de aprimorar sua capacidade de proteger a concorréncia e, em dltima instancia, fomentar
a expansao dos servi¢os de saneamento, bem como seus reconhecidos beneficios sociais.

Palavras-chave: saneamento basico; Cade; analise de concentracao; privatizagao; Sabesp; leiloes.
JEL Classification: K21; K23; L40; L43; L95

Summary: 1. Introduction; 2. Cade’s Case Law in the W&S
Sector; 2.1. Overview; 2.2. Structural Characteristics of
Natural Monopoly and Competition for the Market; 2.3.
Definition of Relevant Market; 2.4. Methodologies for
Concentration Analysis; 3. The Sabesp Privatization Case
and Auction Prospects in the W&S Sector; 4. Conclusions;
References; Appendix.

1 INTRODUCTION

Since the approval of Law No. 14.026/2020 (New Sanitation Legal Framework) (Brasil, 2020),
the Water and Sanitation (or W&S) sector has gained increasing prominence in Brazil. With the
establishment of a legal framework that encourages investments and greater competition, there has
been a rise in private concession auctions, an increase in investment potential, and the entry of new
players into the market.

According to a study produced by the Instituto Trata Brasil and GO Associados (2024), the New
Sanitation Legal Framework aimed to contribute to legislation that encourages investments in the
sector, with at least five important changes: (i) definition of goals for the universalization of services;
(i) increased market competition with a ban on new Program Contracts; (iii) greater legal security for
the privatization processes of state-owned companies; (iv) encouragement of regionalized service
delivery; and (v) creation of a prominent role for the National Water and Basic Sanitation Agency
(ANA) in regulating services.

The regionalized service delivery was the model chosen in recent studies conducted by
the National Bank for Economic and Social Development (BNDES) for the states of Alagoas, Rio de
Janeiro, Amapa, and Ceara, which groups several municipalities under a single contract (BNDES, [202-
1). Additionally, BNDES supported at least 13 major concessions and privatization projects, from which
three have already been concluded, and the rest are either scheduled for auction or in the final stages
of structuring. These projects combined represent a total of approximately BRL 115 billion in planned
investments and are expected to benefit an estimated 35.9 million people (Campos Junior, 2024).
The Public-Private Partnership (PPP) of the Parana Sanitation Company (Parana [...], 2024) involved
112 municipalities in the state and was won by Saneamento Consultoria, Acciona (who entered the
market), and Igua Saneamento (lgua [...], 2024).

More investments in the sector imply significant multiplier positive effects on the economy.
According to Trata Brasil and GO Associados (2024), the estimated annual investments of RS 46.3 billion
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required for the universalization of services - the main goal of the New Sanitation Legal Framework -
could generate GDP growth of around R$ 58.1 billion annually.

Instituto Trata Brasil (2024) also points to several social benefits of access to canalized water
such as: (i) negative correlation with the probability of gastrointestinal diseases such as diarrhea; (ii)
negative correlation with respiratory diseases; (iii) increase in wages of about 3%, (iv) better scores
at the National University Admission Exam (ENEM); (v) increase in real estate value in about 6%; (vi)
increase in the number of employees in the tourism sector. Other studies seem to agree on the social
benefits of sanitation®.

In this scenario, notable acquisitions have captured the attention of the national and
international market, including large privatizations such as the one of Companhia Riograndense de
Saneamento (Corsan) which took place in Rio Grande do Sul in 2023, and the one of Companhia de
Saneamento Basico do Estado de Sdo Paulo (Sabesp) which took place in Sdo Paulo in 2024.

This recent trend involving the prospect of new privatizations and auctions over the next
three years, suggests that the Administrative Council for Economic Defense (Cade in Portuguese) will
need to deepen its competitive analyses in the sector, which has historically been characterized by
low concentration, high rivalry, and a predominance of merger cases (concentration acts or ACs in
Portuguese) judged through fast-track proceedings.

Thisarticleaimstoanalyze Cade’s case law since the enactment of Law No. 12,529/2011(Brazilian
Competition Law) to understand its position on three main aspects. First, the structural characteristics
of the W&S sector, which is regulated and regarded as a natural monopoly, with competition for the
market instead of within the market. Second, the definition of the relevant market, in its product and
geographic dimensions. Third, the criteria commonly used for concentration analyses.

In addition, the article presents the outlook for auctions in the sector in the post-Sabesp
privatization scenario, which are expected to generate around BRL 115 billion in investments and
benefit a total of 35.9 million people (Campos Junior, 2024). Other privatizations might take place in
the coming years, such as the one of Companhia de Saneamento of Minas Gerais (Copasa). The aim is
to elucidate to market agents and those interested in pursuing new mergers and acquisitions in the
W&S sector how Cade’s analyses have taken place so far.

To address all these points, the article is structured into four sections, with the first being
this Introduction. Section 2 presents Cade’s case law in the W&S sector. Section 3 discusses in more
detail the case of Sabesp’s privatization’, which was approved without restrictions in August 2024, and
presents the privatization and auction prospects in the sector in the coming years. The final section
provides concluding remarks.

6 For instance, according to Galiani, Gertlet and Schargrodsky (2005) and Fujiwara (2005), more investments in the
sector reduced child mortality both in Argentina and Brazil, respectively.
7 Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. All Cade public proceedings mentioned in

this article can be consulted at: https://x.gd/GVzoO.
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2 CADE’'S CASE LAW IN THE W&S SECTOR

2.1. Overview

Cade’s case law concerning the W&S sector is relatively extensive. Since 2012, when the
Brazilian Competition Law came into effect, 30 merger cases involving concession regimes in the sector
have been judged®. As shown in Graph 1, of this total, 12 cases were notified after 2020, suggesting
a positive effect from the New Sanitation Legal Framework. In 2023 and 2024 alone (up to August),
disregarding the worst years of the Covid-19 pandemic, eight cases were notified. As discussed later,
the recent trend points to an increase in new entries and investments in the coming years.

Graph 1 - Number of mergers in the W&S Sector per year since the Brazilian Competition Law

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the
authors.

Regarding the geographical distribution of ACs analyzed by Cade, one can observe a
predominance in the Southeast and South regions: the state of Sao Paulo leads with 14 cases, followed
by Rio Grande do Sul and Santa Catarina with seven each. Alagoas, Mato Grosso, and Rio de Janeiro
follow, each with six cases (Graph 2). Finally, 11 states (mostly in the North and Northeast) were not
affected by the analyzed operations.

8 This period extends until August 2024, the date of the last consultation for this article. The list excludes cases
involving water and effluent treatment solutions for industrial clients, focusing only on municipal-level water supply and
sewage services under concession regimes. For industrial treatment solutions, see, for example: AC No. 08700.001437/2024-61,
AC No. 08700.001424/2024-91, AC No. 08700.004875/2020-57, AC No. 08700.007552/2016-39, AC No. 08700.006646/2016-91, and AC
No. 08700.010354/2013-00, among others.
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Graph 2 - Geographic Distribution of Mergers in the W&S Sector Analyzed by Cade by Target
Company'’s State of Operation

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the authors.

As for Cade’s decisions, with only one exception (in which the merger case was not
acknowledged), all cases were approved without restrictions (Graph 3). Furthermore, 28 of the 30
merger cases were analyzed under fast-track proceedings. The two cases under ordinary proceedings
were notified in 2018 and involved Aegea Saneamento e Participagdes S.A. (Aegea)®. In these cases,
the ordinary proceedings were adopted because Cade decided to be conservative and considered
the market shares of only private companies. In this scenario, Aegea’s market share exceeded the
threshold of 20% of Cade Resolution No. 33/2022%. At the end, however, Cade concluded that: (i) there
were lots of competitors in the market; (ii) competition happens for the market (ex-ante); (iii) there
were low entry barriers to participate in bidding processes; and (iv) there was a lack of W&S coverage
in Brazil, which implied large space for competitors and new entries.

Graph 3 - Decisions and Review Procedure at Cade for Mergers in the W&S Sector

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the authors.

9 AC No. 08700.001557/2018-10 and AC No. 08700.002516/2018-41.

10 Opinion No. 4/2018/CGAA4/SGA1/SG, Case No. 08700.001557/2018-10 and Opinion No. 7/2018/CGAA4/SGA1/SG, Case
No. 08700.002516/2018-41.
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The fact that most cases were analyzed under fast-track proceedings reveals the low
concentration in the sector, which is historically marked by a high number of players nationwide and
a high level of competition for the market. However, it is worth noting that concentration analysis
— which involves evaluating market shares of the applicants before and after the transaction — has
become relatively more frequent in recent years.

Since the enactment of the Brazilian Competition Law, out of the 30 cases analyzed, 12
cases involved some sort of concentration analysis. Out of these 12, eight were notified after the
New Sanitation Legal Framework, and six were notified between 2023 and 2024 (up to August). In
addition, in eight of the 12 cases with concentration analyses, Cade assessed both private and public
companies’ market shares, indicating another recent trend.

Table 1 provides a summary with relevant information on the 12 cases with concentration
analyses. In cases where the calculated share exceeded the legal threshold of 20%, the sector’s
competitive rivalry was deemed sufficient by Cade to reduce the likelihood of market power being
exercised.

The geographical relevant market was considered national in all cases, while in the product
dimension, water and sewage services were sometimes considered together and sometimes
as separate markets. It is worth highlighting the lack of consensus in Cade’s decisions regarding
methodologies for concentration analyses. As further explored below, three approaches have been
considered: (i) served population, (ii) potentially served economies, and (iii) equivalent population.

Table 1 - Summary of the 12 Merger Cases with Concentration Analyses

Relevant Relevant Concentration
# Case No. Applicants Market Market Analvsis Methodology
(Product)  (Geographic) y
Aegea and Water and Combined share Potentially
1 08700.007545/2016-37 Construtora sewage National below 20% served
Aterpa (joint) ° economies
Aegea and Water and Cor:;)cl)cgdz(s).;are Potentially
2 08700.001278/2018-56 Construtora sewage National (but resenc; of served
Aterpa (joint) Eivalry) economies
Water and Co?t?cl)cgiggare Potentially
3 08700.001557/2018-10  Aegea and Solvi sewage National (but resenc; of served
(joint) Eivalry) economies
Aegﬁz, gzgua Water and Cor:&cgi;lr;are Potentially
4 08700.002516/2018-41 ~ sewage National ? served
Solugoes - (but presence of .
L3 (joint) . economies
Ambientais rivalry)
. Water and . Potentially
BRK Ambiental . Combined share
5 08700.003895/2020-19 and FI-EGTS sewage National below 20% served
(joint) economies
Servy
Water and .
6  08700.008273/2022-31 '"mvestmentsand T oo National ~ Combined share - Served
N Saneamento below 10% population
(separate)
FIP-1E
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Relevant Relevant .
Concentration

# Case No. Applicants Market Market Analvsis Methodology
(Product)  (Geographic) Y
Potentially
Corsan, Parsan Water and Combined share ecsoir;;ciles
7 08700.000339/2023-25 and Saneamento sewage National
. T below 20% and
Consultoria (joint) ’
Equivalent
population
Norte
Saneamento,
Igua
Water and .
8  08700.005128/2023-89  aneamento, sewage National ~ Combinedshare - Served
Esap, Itapoa below 20% population
(separate)
Saneamento
and Tubarao
Saneamento
Duane do
Brasil, Tubarao Water and Combined share Served
9  08700.007167/2023-11 Saneamento sewage National .
] below 20% population
and Igua (separate)
Saneamento
Terracom and
Saneamento Water and . Combined share Served
10  08700.000233/2024-11 . P sewage National X
Ambiental Aguas below 10% population
: (separate)
do Brasil
Canada Pension
Plan Investment Water and . Combined share Served
11 08700.003394/2024-58 - sewage National X
Board and Igua below 10% population
(separate)
Saneamento
Potentially
served
economies
Equatorial Water and Combined share and
12 08700.005228/2024-96 Energia and sewage National Equivalent
. below 20% .
Sabesp (joint) population
and
Served
population

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the authors.

In the next subsections, Cade’s perspective on the W&S sector in Brazil will be detailed,
focusing primarily on the 12 cases mentioned above where there was a relatively deeper competitive
analysis. Subsection 2.2 provides more details on the authority’s case law regarding the structural
characteristics of the sector, which is marked by a natural monopoly regime and competition for the
market. Subsection 2.3 addresses the definition of the relevant market in its product and geographic
dimensions. Subsection 2.4 demonstrates the existing lack of consensus on the most appropriate
methodology for the concentration analysis.
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2.2 Structural Characteristics of Natural Monopoly and Competition for the
Market

Cade’s case law is well-established in affirming that the W&S sector is characterized by a
natural monopoly regime at the municipal level, given its high fixed costs and low marginal costs.
In this context, services are exclusively provided by a specific concessionaire, in accordance with
the limits defined by the granting authority in concession contracts. This understanding is settled in
Cade’s case law, as revealed by Opinion No. 452/2023 recently issued by the General Superintendence
(GS) in the context of AC No. 08700.007167/2023-11:

In previous decisions, Cade recognized that services related to sanitation (water
and sewage services) are considered a natural monopoly. In this sense, the activity
is exclusively carried out by the concessionaire, within the limits of the concession
granted by the Public Authority. This is because the specific characteristics of these
activities make it economically unfeasible for more than one concessionaire to be
established and operate in the same locality (Free translation; emphasis added).

Therefore, unlike what occurs in unregulated markets, there is no competition within the
market in this sector, but rather competition for the market, at the public bidding, that is, ex ante,
before the beginning of the operations by the concessionaires. This understanding is also highlighted
in the GS's opinion:

16. [...] By adopting the municipal dimension, it is considered that, as it is a natural
monopoly involving high fixed costs and low marginal costs, only one company can
operate efficiently in each locality.

17. However, as it is a natural monopoly, there is competition promoted through
concessions by the Public Authority, which occurs for the market, at the time of public
service bidding, and not within the market |[...] (Free translation; emphasis added).

These statements by the GS reinforce the understanding that, in the W&S sector, competition
takes place ex ante through bidding procedures rather than in the market itself. This institutional
structure directly shapes how relevant markets are defined and how competitive dynamics should be
assessed. The next section explores how Cade has approached the definition of relevant market in
merger cases, focusing on its product and geographic dimensions.

2.3 Definition of Relevant Market

The relevant market represents the set of agents that effectively respond to the strategies
(e.g., pricing or quantity adjustments) of the resulting company in a given transaction. It is divided
into two dimensions: product and geography. The product dimension, from a supply perspective,
encompasses goods or services produced by companies that, using the same facilities and resources,
can meet the same demand. The geographic dimension, in turn, includes the area where companies
compete (Cade, 2016).
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According to the Brazilian Ministry of Regional Development, sanitation services primarily
include the supply of drinking water and sewage treatment”, although some companies in the sector
also operate in related areas such as raw water production projects, industrial sanitation market,
urban cleaning and solid waste management, and urban stormwater drainage and management
(Brasil, 2020).

Cade, however, considers that related activities such as the capture and treatment of water
and industrial effluents, as well as the development of private solutions for industries, do not align
with sanitation services™. Thus, in the product dimension, the market is typically defined by the
Brazilian authority as water supply and/or sewage treatment services. Water and sewage networks
are considered together since “their operators generally engage in both activities, which eliminates
the need for segmentation into multiple markets”®, however, there are precedents where water and
sewage services were analyzed separately™.

Although case law is not consolidated on this matter, the approach of treating water and
sewage services jointly seems to be reasonable. The same concessionaires usually provide both
services, unlike waste and drainage services, which are typically performed independently. Moreover,
there is a strong integration between the two activities, especially commercially since water and
sewage charges are billed on the same account.

Considering that it is a market of service provision, rather than the production and
commercialization of a product, and that there are no geographical limits in terms of operations — a
company with the know-how for providing these services can easily develop projects in any region —
competition for the market usually involves players throughout the national territory and, depending
on the bidding conditions, international players.

As highlighted by Cade: “[Alccording to precedents, the geographic dimension of the market
in question can be seen in a broader, national scope, which may even include the participation of
international players™®. Additionally, in general, Cade recognizes that water and sewage services in a
given concession can be performed by both public and private companies, which justifies the recent
trend toward preferring concentration analysis involving more players.

Thus, concerning the geographic dimension, when considering competition within the market,
Cade defines the market at the municipal level, where — being a natural monopoly—only one company
operates in each municipality. However, as the focus is on competition for the market, the geographic
dimension for competitive analysis is defined as national, as it involves competition in bids where a
variety of players, including public and private, national, and international, can participate. Table 2
summarizes the two dimensions of the relevant market considered by Cade in merger cases involving
the W&S sector.

1 As stated in the report Diagndstico Tematico Servicos de Agua e Esgoto, this service consists of “the activities and
the provision and maintenance of the infrastructure and operational facilities necessary for the public supply of drinking water,
from collection to household connections and their measuring instruments” (Brasil, 2023, p. 6).

12 See, for example: AC Nos. 08700.001437/2024-61, 08700.001424/2024-91, 08700.004875/2020-57, 08700.007552/2016-39,
08700.006646/2016-91, and 08700.010354/2013-00.
13 Opinion No 452/2023/CGAA5/SGA1/SG. Case No 08700.007167/2023-11.
14 See, for example: AC Nos. 08700.008273/2022-31, 08700.005128/2023-89, 08700.007167/2023-11, 08700.000233/2024-11,
and 08700.003394/2024-58.
15 Supra note 8.
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Table 2 - Summary of the Relevant Market in Mergers Involving the W&S Sector

Mode of Product Geographic
Competition Dimension Dimension
Water supply
Within the market  and/or sewage Municipal
treatment services
Water supply
For the market and/or sewage National

treatment services
Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the authors.

2.4 Methodologies for Concentration Analysis

The structural characteristics of the W&S sector and the dynamics of competition for the
market imply a dispersed market at the national level, which explains the low concentration levels
and low probability of competitive risks arising from mergers notified to Cade. As a result, Cade’s
precedents do not show in-depth analyses or consolidated guidelines regarding, for example, the
methodology for market share analysis, even in the two merger cases assessed under ordinary
proceedings.

As presented in Table 1, Cade has adopted three distinct methodologies for concentration analysis
in cases notified since the enactment of the Brazilian Competition Law: (i) served population; (ii) potentially
served economies; and (iii) equivalent population. Each of these methodologies will be presented below,
including the respective calculation methods and the indicators from the National Sanitation Information
System of the Ministry of Cities (SNIS in Portuguese) used as the basis for the calculations.

Served Population

The market share of a given player p € {1,..., P} is calculated by dividing the served population
variable for this specific player by the total population served by all P players in the market:

Served Population,,
Market Share, =

p=1Served Population,,

The variable Served Population, is constructed for water or sewage services based on
indicators AG001 (total population served with water supply) and ES001 (total population served with
sewage treatment) from SNIS, respectively:

N
Served Population,, = AG001 (mun,) X Equity Sharey,
n=1
or
N
Served Population,, = z ES001 (mun,) X Equity Sharey,
n=1
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Where n € {1,..,N} represents each municipality in the country mapped in the SNIS database.
The Equity Share,, , which represents the equity share of player p in the water and/or sewage
concession in municipality n, can be included in the calculation to account for the possibility of
consortia formed by more than one player. However, this variable is not typically used or explicitly
mentioned in Cade’s precedents that use this methodology.

Itis worth noting that the served population methodology considers the population effectively
served by water or sewage networks, as they are distinct indicators extracted from the SNIS database.
Since this number is not necessarily the same for both networks, the analysis is conducted separately
for each of these markets, which contrasts with the more commonly used relevant market definition
in the product dimension that includes both services in an integrated manner.

Another limitation of this methodology is that, by considering the population effectively
served, it only accounts for the existing coverage in the municipalities, not reflecting the potential
market of each player in their concessions. Nonetheless, Cade’s case law reveals that this is the most
used metric in cases involving the W&S sector™.

Potentially Served Economies

Similarly, the market share of a given player p is calculated by dividing the potentially served
economies of this specific player by the total potentially served economies in the entire market:

Potentially Served Economies,

Market Share,, =
p S=1 Potentially Served Economies,

The variable Potentially Served Economies, (orPSE), in turn, is constructed from the SNIS
indicator AG003 (number of active water connections):

N
PSE, = Z[AGOOS (mun,) X Service,] X Equity Share,,
n=1
Where Service, in municipality n is a binary variable equal to 1if only water or sewage services
are provided in that municipality, and equal to 2 if both are provided. As with the served population
methodology, Equity Share,, can be included in the equation to represent player p’s equity in the
concession in municipality n, although it is not commonly used or explicitly mentioned in Cade’s
precedents.

It should be noted that the AG003 indicator is used for both water and sewage services,
because the services are sometimes considered similar or integrated, so that the level of water market
coverage is considered a proxy for the potential sewage market”. Thus, in municipalities where only
water is granted or only sewage is granted, the equation for potentially served economies for a given
player becomes (Service =1):

16 Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96.

17 However, in AC No. 08700.003895/2020-19, the variables AG003 and ES003 (number of active sewage connections)
were used separately for the analysis of potentially served economies. In this case, for municipalities where both water and
sewage concessions existed, the variables AG003 and ES003 were added instead of multiplying the variable AG003 by 2.
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N
PSE,, = z AGO003 (mun,) X Equity Share,,
n=1
And in municipalities where both water and sewage are granted, the equation for potentially
served economies for a given player is given by (Service =2):

N
PSE, = Z AG003 (mun,) X 2 X Equity Share,,

n=1

SNIS defines economies as “dwellings, apartments, commercial units, office rooms, industries,
public agencies, and the like [...] that are served by water supply and/or sewage services”. Active
economies are defined as those economies that were connected and served by the water or sewage
network, as applicable, in the reference year. (Brasil, 2020).

The use of the active economies indicator is justified because economies — not people —
are the units directly served by the players in the W&S sector. However, like the served population
methodology, this approach also does not consider the potential demand that could be met by
new entrants or by the expansion of services of existing players in their respective concessions.
Thus, the term potentially in “potentially served economies” only refers to the potential sewage
demand compared to the existing water demand in that market, as the AG003 indicator (active water
connections) is used for both water and sewage™.

Equivalent Population

As in the other methodologies, the market share of a given player p is calculated by dividing
the equivalent population of this specific player by the total equivalent population of all P players in
the market:

Equivalent Population,,
Market Share, =

7-1 Equivalent Population,

The variable Equivalent Population, is constructed from the “POP_URB" indicator (urban
population of the municipality in the reference year) calculated by the Brazilian Institute of Geography
and Statistics (IBGE in Portuguese) and available in the SNIS database. This variable includes the
entire urban population of the municipality, meaning both those served and not served by sanitation
services.

The choice of urban rather than total population (i.e., urban, and rural population) considers
the fact that most existing contracts in the W&S sector cover only urban areas. Public water supply
services (water and sewage systems, including networks), thus, cover only urban areas. In rural areas,
solutions tend to be individual (such as wells or septic tanks). Therefore, urban population data provide
a more accurate representation of the areas serviced under concession contracts in the W&S sector.

18 Opinion No. 7/2018/CGAA%4/SGA1/SG. Case No. 08700.002516/2018-41.
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Mathematically, the equivalent population variable Equivalent Population, can be described as:

N
Equivalent Population,, = Z[POP_URB (mun,,) X Service,| X Equity Share,,,
n=1
Where, as with potentially served economies, Service, in municipality represents a binary
variable equal to 1 if only water or sewage services are provided in that municipality, and equal to 2
if both are provided. Equity Share, may represent the equity share of player p in the concession of
municipality n.

Since the equivalent population methodology relies on the municipality’s urban population
to estimate each player’'s market and considers water and sewage services in an integrated manner
(as the potentially served economies methodology), this approach captures the potential market
for both water and sewage services available in each municipality. Table 3 summarizes the main
characteristics of the three methodologies considered by Cade.

Table 3 - Summary of the Main Characteristics of the Three Methodologies for Concentration
Analysis at Cade

Considers National  Considers Water

Methodology in Geographic and Sewage in Considers Potential Market?
Dimension? Product Dimension?
Served Population Yes No No

No (for sewage assumes

Potentially Served Economies Yes Yes
water as reference)
Equivalent Population Yes Yes Yes

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the authors.

The consideration of the potential market makes sense in the W&S sector in Brazil for two main
reasons. First, although sanitation concession contracts do not necessarily mandate the service of the
entire population of a given municipality within a specific period, they usually allow concessionaires
to accelerate service provision up to the full municipal population during the contract's term.

Second, in addition to a concessionaire’s right to full-service coverage, the New Sanitation
Legal Framework set service targets of 99% of the population with drinking water and 90% of
the population with sewage collection and treatment by December 31, 2033, implying a trend of
incorporating universalization goals in concessions equal to or exceeding those of the New Sanitation
Legal Framework.

For the sake of illustration, examples of market share calculations in the sector based on the
equivalent population methodology are presented below.

Example of Equivalent Population Calculation for Each Service Provider

The first steps in calculating market share using the equivalent population methodology
involve selecting the municipalities with water, sewage, or both types of concessions listed in the
SNIS database and gathering the respective POP_URB data. Once these steps are completed, the next
step is to identify the respective service provider(s). An illustrative example is provided below.
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Suppose that in the municipality of Timon, located in the state of Maranhdo (MA), the provider,
Company A, is a private company responsible for both water and sewage services. As both services are
provided, we consider Service = 2. Thus, according to SNIS data, with 2021 as the reference year, the
total equivalent population in this municipality for Company A is calculated as 148,917 x 2 = 297,834.

In the case of Blumenau, located in the state of Santa Catarina (SC), the provider is Company
B, a private company that exclusively provides sewage services. Water services in this municipality
are handled by Company C, a public company. Since Company B only provides sewage services, we
consider Service = 1. Therefore, the total equivalent population in this municipality for Company B
is calculated as 366,418 x 1 = 366,418. This same calculation applies to Company C. This illustrative
example is summarized in Table 4.

Table 4 - Hypothetical Example of Equivalent Population Calculation

Municipality  Reference Provider Type of Service Urbaq Equivalgnt

(State) Year Provider Population Population
Timon (MA) 2021 Company A Private  Water and Sewage 148,917 297,834
Blumenau (SC) 2021 Company B Private Sewage 366,418 366,418
Blumenau (SC) 2021 Company C  Public Water 366,418 366,418

Source: SNIS, 2021. Prepared by the authors.

However, there might be cases where the operator responsible for the sanitation service
concession in the municipality has more than one partner, either through a consortium formed at the
time of bidding or through the future acquisition of equity in the concessionaire. Thus, to distinguish
the total equivalent population served by each player, if market data is available, it is also possible
to create scenarios by weighing the total calculated for each municipality by the equity stake in each
concessionaire™,

Table 5 presents an example of a municipality with more than one controller, Agua Santa,
located in the state of Rio Grande do Sul (RS), and compares it to the case of Timon (MA) mentioned
previously. Following the transaction involving Aegea, Perfin, and Kinea during the privatization of
Corsan, the shares in the concession of the municipality of Agua Santa (RS) were distributed as 75% to
Aegea, 20% to Perfin, and 5% to Kinea?. Since the concession includes both water and sewage services,
the urban population is multiplied by 2 to find the equivalent population. Finally, the result is weighted
according to each player’s stake. Thus, the municipality has an equivalent population of 1,453 x 2 =
2,906, of which 75% corresponds to Aegea (2,179.5), 20% to Perfin (581.2), and 5% to Kinea (145.3).

19 Such breakdown can be performed for all controllers holding stakes in any concessionaire in Brazil, including fi-
nancial market players such as investment funds. However, Cade usually prioritizes more conservative approaches in terms of
competition risks.

20 Opinion No. 43/2023/CGAA5/SGA1/SG. Case No. 08700.000339/2023-25.
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Table 5 - Example of Equivalent Population Calculation in a Concession with More Than One Controller

S Reference - Type of ; Urban Equivalent
Municipality (State) Year Providers Provider Service Share Pepubien  Eopilbigen
Timon (MA) 2021 Company A  Private W;;S\,;Z:d 100% 148,917 297,834
P . Water and
Agua Santa (RS) 2021 Aegea Private Sewage 75% 1,453 2,179.5
Agua Santa (RS) 2021 Perfin Private Ws‘ﬁlggzd 20% 1,453 581.2
Agua Santa (RS) 2021 Kinea Private Wsa:“fv;;gd 5% 1,453 145.3

Source: AC No. 08700.0003339/2023-25 based on SNIS and Aegea, 2023. Prepared by the authors.

In the case of Corsan’s privatization, the company was acquired by a consortium formed by
non-operational vehicles owned by Aegea (75%), Perfin (20%), and Kinea (5%). Using the consortium’s
shares and the 2021 SNIS database, the equivalent population methodology was applied, yielding the
results shown in Table 6. As the resulting concentration was below 20%, the transaction was classified
as a fast-track procedure and approved without restrictions by Cade?.

Table 6 - Market Shares in the Corsan Privatization Case

. Equivalent Population Market Share
Providers : ) : :
Pre-Operation  Post-Operation Pre-Operation  Post-Operation
Corsan 11,202,837 0 312% 0.00%
Aegea 37,992,667 46,394,795 10.58% 12.92%
Perfin 0 2,240,567 0.00% 0.62%
Kinea 0 560,142 0.00% 0.16%

Source: Opinion No. 43/2023/CGAA5/SGA1/SG. Case No. 08700.000339/2023-25. Prepared by the authors.

Bottom Line

Asindicated above, the equivalent population methodology has the advantage ofincorporating
the potential market each player could access within their respective water and/or sewage concessions
into the market share analysis. By considering the potential market, this methodology aligns not
only with Cade’s relevant product market definition but also with the service delivery model and
universalization objectives characteristic of the W&S sector.

However, this approach alone has limitations. While it captures the potential market, it does
not necessarily reflect the actual service provision and, consequently, the actual market shares, which
is important for the competition authority to take into consideration. For that matter, an approach
that relies on active economies would be a better fit, since these are the units who are effectively
connected to and served by the water or sewage network. Therefore, a combination of methodologies
may be beneficial, allowing Cade to analyze different market scenarios.

21 Supra note 15.
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This need for a dual perspective is aligned with Benitez and Estache’s (2005) assessment
for the World Bank on market concentration in infrastructure sectors. In their analysis of water and
sanitation markets, they propose two proxies for market share calculation: the population covered
and the total population. The population covered represents an upper bound, reflecting the maximum
concentration among existing providers, while the total population serves as a lower bound, capturing
potential competition and expansion opportunities in underserved areas.

Similarly, PSI & PRACTICA Foundation Practices, Research and Operations in Water, Sanitation
and Hygiene (Pro-Wash, 2021), assessed the size of a sanitation market for investment purposes,
emphasizing the importance of considering both the potential market and the actual service units.
They recommend using demographic data, such as total population and population growth rate,
as key indicators of market potential, while also refining this proxy by considering households as
the actual service units in the sanitation sector. This distinction ensures a clearer picture of both
theoretical market expansion and existing service provision, offering a more robust basis for market
analysis and investment decisions.

As discussed before, on one hand, the equivalent population methodology captures the
potential market, but it may overestimate service reach. On the other hand, the potentially served
economies methodology measures actual service units connected and paying for sanitation, but it
does not consider the potential market. A dual approach might enable Cade to evaluate competition
dynamics more effectively in the W&S sector, ensuring that consolidation does not compromise
service quality or access.

In any case, it is important to note that all existing methodologies have limitations, such as
the reliance on self-reported data in the SNIS survey. This data may not cover all municipalities and
W&S service providers, potentially introducing some noise. Nevertheless, this limitation is somewhat
mitigated by the representativeness of the database. According to a SNIS report of 2022, the survey
covered 97.9% of municipalities and 99.3% of the Brazilian population (Brasil, 2023).

Additionally, since the sanitation sector involves competition for the market, there could
be a multitude of potential new players not accounted for in the market share analysis (who may
operate not only in other infrastructure sectors but also in the financial market) and who would be
fully capable of participating in future bids. This tends to overestimate the perceived market power of
incumbent players more than in unregulated markets with competition within the market.

3 THE SABESP PRIVATIZATION CASE AND AUCTION PROSPECTS IN THE
W&S SECTOR

Sabesp has been in existence for 50 years and operates in all regions of the state of Sao Paulo,
serving a total of 375 municipalities and 28 million people in water distribution, sewage collection,
and treatment (Sao Paulo, 2023). It is the largest water and sewage company in the Americas, ranks
among the five largest globally in terms of revenue, and is the leading investor in W&S in Brazil,
accounting for 33% of total investments, considering the 2011-2020 SNIS average.

Given the changes brought by the New Sanitation Legal Framework and the need to reposition
the company following the expiration of the so-called “Contratos de Programa”?, the state government

22 “Contratos de Programa” are agreements signed between municipalities (which hold the rights to water and sanita-
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of Sao Paulo decided to privatize Sabesp to achieve: (i) an increase in investments to BRL 66 billion
to accelerate the universalization of sanitation to 2029, including rural areas and irregular urban areas
currently unserved (as opposed to BRL 56 billion by 2033 in the original plan); (ii) a reduction in water
tariffs; and (iii) strengthening and leveraging the company so it can operate nationwide and internationally.

Thus, on July 22, 2024, following studies conducted by the International Finance Corporation
(IFC) to assess the best business model for the privatization, the company’s public share offering was
finalized. Equatorial Energia S.A. (Equatorial) was the sole participant® and won the bid, acquiring a
15% stake in Sabesp’s capital stock (Napoli, 2024).

On July 23, the transaction was notified to Cade. It is worth noting that this privatization falls
under the type of merger case described in item Il of article 90 of the Brazilian Competition Law.
Moreover, the Sabesp case fits under letter (a) of item Il of article 10 of Cade Resolution No. 33/2022,
which mandates notification for cases where the acquisition results in a direct or indirect stake of 5%
or more in the voting or equity capital of a competing company?.

Table 7 provides an estimate of market shares in the sanitation sector prior to Sabesp’s
privatization, using data broken down by company during the privatization of Corsan, the most
significant recent transaction in the sector before Sabesp. The post-Corsan transaction data were
provided by the applicants (Aegea, Perfin, and Kinea) based on the 2021 SNIS database and consider
the equivalent population approach.»

The data show that Sabesp ranked first with a 16.90% share of the national market, while
Equatorial held only 0.34%, according to 2021 SNIS estimates. Following the privatization, the
combined market share would be 17.24%, remaining below Cade’s 20% threshold for horizontal
mergers. Additionally, the Herfindahl-Hirschman Index (HHI) variation was less than 100, classifying
the transaction as a “small change in concentration,” which, according to Cade, is unlikely to result in
adverse competitive effects (Cade, 2016).

Table 7 - Market Share Based on Equivalent Population

Provider Share
Sabesp 16.90%
Aegea 12.92%
Copasa 7.65%
Embasa 5.36%
Sanepar 5.17%
BRK Ambiental 3.58%
Compesa 3.09%

tion services) and State Basic Sanitation Companies (CESB), established without a bidding process. For more details on these
agreements, see, for example, Loureiro (2020).

23 More information about Aegea’s withdrawal is available at Napoli (2024).

24 Under Article 89 of the Brazilian Competition Law, Cade regulates the prior analysis of concentration acts for auc-
tions, tenders, and public stock acquisitions. However, per Article 108 of Cade’s Internal Regulations, public offerings are not
subject to prior approval. Paragraph 1 clarifies that the exercise of political rights linked to the acquired stake is prohibited un-
til Cade approves the transaction. Thus, while Cade does not analyze public offerings in advance, as in Sabesp’s case, political
rights related to the acquisition may require approval depending on the stake acquired (Brasil, 2011).

25 Opinion No. 43/2023/CGAA5/SGA1/SG. Case No. 08700.000339/2023-25.
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Saneago 3.07%
Cagece 214%
Aguas do Brasil 2.00%
Caema 1.77%
Caesb 1.66%
Cagepa 1.64%
Perfin 0.62%
Kinea 0.16%
Corsan 0.00%
Equatorial 0.34%
Others* 31.91%
Total 100%

Source: Opinion No. 43/2023/CGAA5/SGA1/SG. Case No. 08700.000339/2023-25. Adapted by the
authors to consider only the post-operation scenario of Corsan. (*) The “Others” category includes
all market players with a share below 1.64%, excluding Perfin and Kinea (as the applicants’
calculations accounted for the different players in the Aegea consortium that won the bid), as well
as Equatorial (whose estimated 0.34% share was subtracted from the original “Others” total of
32.25% and specified separately in the table).

In the notification form for the acquisition of Sabesp shares by Equatorial, market shares
in the W&S sector®® were presented based on 2022 SNIS database using the three previously
discussed methodologies: (i) served population; (ii) potentially served economies; and (iii) equivalent
population.”-? As expected, Tables 8 and 9 show that the combined shares reported by the applicants
ranged between 10% and 20% for the three methodologies, except in the case of sewage using the
served population approach, which fell within the 20-30% range. However, according to the GS: “[...]
above 20%, but below 50%, and with an HHI variation of less than 200 points, which allows us to rule
out a causal link between this transaction and potential adverse competitive effects">-.

Table 8 - Market Shares of Equatorial and Sabesp (Served Population)

Served Population Served Population

Company (Water) (2022) T (Sewage) (2022) S
Equatorial Group  Restricted Access 0-10% Restricted Access 0-10%
Sabesp 28,000,000 16.3% 24,700,000 22.06%
Combined Restricted Access 10-20% Restricted Access 20-30%
26 The transaction also involved overlaps in the electricity generation market (Equatorial: 0.87%; Sabesp: 0.01%, based
on 2023 installed capacity data) and the electricity distribution market (Equatorial: 0.13%; Sabesp: 0.10%, based on 2023 data).
27 Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96.
28 As shown in Table 3, the relevant market considered consists of water supply and sewage treatment services, analyzed

separately for the served population and integrated in other cases. The geographic dimension is municipal for competition in
the market and national for competition for the market.

29 Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96

30 Cade Resolution No.33/2022, in item V of article 8, allows a transaction to be approved through a fast-track procedure
when horizontal mergers result in an HHI variation of less than 200 points, provided the transaction does not lead to control
of more than 50% of the relevant market.
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Total 171,000,000 100% 112,800,000 100%

Restricted Restricted Access Restricted
Access Access

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by the authors.

AHHI Restricted Access

Table 9 - Market Shares of Equatorial and Sabesp (Potentially Served Economies and
Equivalent Population)

Compan Potentially Served Share Equivalent Share
pany Economies (2022) Population (2021)
qufgsgal Restricted Access 0-10% Restricted Access 0-10%
Sabesp Restricted Access 10-20% Restricted Access 10-20%
Combined Restricted Access 10-20% Restricted Access 10-20%
Total 140,339,028 100% 180,824,439 100%
AHHI Restricted Access Restricted Access Restricted Access  Restricted Access

Source: Opinion No. 385/2024/CGAA5/SGA1/SG. Case No. 08700.005228/2024-96. Prepared by
the authors.

Thus, as with the vast majority of Cade precedents involving the W&S sector, there was no in-
depth competitive analysis, and the privatization of Sabesp was approved without restrictions.

Following the completion of Sabesp’s privatization, the W&S shifted its focus to other
concessions and PPPs. As of July 2024, at least 13 major projects were in the pipeline, either scheduled
for auction or in the final stages of structuring, representing a combined total of approximately BRL
115 billion in planned investments (Campos Junior, 2024). According to Instituto Trata Brasil and GO
Associados(2024), these projects are expected to benefit an estimated 35.9 million people. The largest
coming auctions in the sector are in Para (BRL 26 billion in planned investment) and Pernambuco (BRL
24.8 billion).

Since then, as shown in Table 10, three of the 13 auctions scheduled to take place in the sector
post-Sabesp privatization have already occurred: Sergipe, an auction involving 74 municipalities won
by Igua Saneamento (Igua [...], 2024); Piaui, an auction involving 224 municipalities won by Aegea (the
sole bidder) (Aegea, 2025); and the PPP of the Parana Sanitation Company (Sanepar), involving 112
municipalities in the state and won by Saneamento Consultoria, Acciona (who entered the market),
and Igua Saneamento.

Table 10 - Pipeline Projects in the W&S Sector Post-Privatization of Sabesp

o luializ] Population  Expected
Project State Type Services CAPEX pu’s P
(BRL million) (million) Date
Pernambuco PE Concession  Water and Sewage 24.7 9.2 1T/2025
Para PA  Concession Water and Sewage 26 6.1 3T/2025
Maranhao MA  Concession  Water and Sewage 18.7 4.8 2T/2026
Sergipe SE  Concession  Water and Sewage 6.3 23 3T/2024*
Paraiba PB  Concession Water and Sewage 5.7 2.2 1T/2025
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Piaui PI Concession  Water and Sewage 8.6" 1.8 4T/2024*

Rio Grande do Norte RN  Concession  Water and Sewage 3.2 1.6 1T/2026
Porto Alegre RS Concession  Water and Sewage 5.2 15 4T/2024
Rondodnia RO  Concession Water and Sewage 5.8 1.5 1T/2025
Goias GO PPP Sewage 6.6 1.4 4T/2025

Bloco de Referéncia
do Vale do MG  Concession Water and Sewage  Not available 14 2025/26

Jequitinhonha
Sanepar PR PPP Sewage 2.9 1.0 4T[2024*
Feira de Santanae o, PPP Sewage Not available 0.859 2025/26
Regiao
Total (approximate) 114.0 35.9

Source: Instituto Trata Brasil and GO Associados, 2024. Prepared by the authors. (*) auctions that
have already taken place by the date of preparation of this article.

The Sabesp’s case and the listed projects in the BNDES's pipeline (BNDES, [202-]), reveals
what should the agents in the market to expect in the near future. The listed projects, when combined
with the privatization of Sabesp, have the potential to impact more than 66 million people and are
expected to be completed within the next three years. As with the Sanepar case, these projects may
lead to the entry of new players into the market (like Acciona) or an increase in the market power
of incumbent players, such as Igua Saneamento and Aegea, the winners of the Sergipe and Piaui
auctions (Pedrosa, 2024.)

Finally, the W&S sector in Brazil might also face new privatizations in the coming years. The
state-owned W&S company from the state of Minas Gerais, Copasa, is the most likely to be the first
after Sabesp®. Since the company accounts for approx. 7,65% of the national market, the current third
largest player, its sale will undoubtedly have a significant impact on the sector. There are rumors that
Aegea might be one of the interested parties®.

4 CONCLUSIONS

This article analyzed Cade’s case law since the enactment of Brazilian Competition Law to
understand the Brazilian competition authority’s stance on the W&S sector. In light of the approval of
the New Sanitation Legal Framework in 2020, the recent privatizations of Corsan and Sabesp, and the
prospect of a series of concession and PPP auctions in the sector over the next three years, as well
as potential new privatizations, it is expected that the authority will have to deepen its competitive
analyses in the near future.

Since 2012, Cade has analyzed 30 cases involving concession regimes in the sector, 12 of
which occurred after 2020, suggesting a positive impact of the new regulatory framework. These cases
predominantly involve the Southeast and South regions, particularly Sao Paulo (14 cases), Rio Grande
do Sul, and Santa Catarina (7 each). The new auctions in the sector somewhat counterbalance this

31 Updated after the auction concluded on 30/10/2024.

32 More information about Minas Gerais’ state government plan to privatize the company is available at Arbex (2024) or
Purchio (2024).

33 See, for instance, Bethonico (2024).
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finding, as most are expected to occur in the Northeast and North regions.

Regarding Cade’s decisions, with only one exception (where the case was dismissed), all cases
were approved without restrictions, and 28 cases were analyzed under a fast-track procedure. High
rivalry in the sector was used by Cade as an argument to mitigate competition risks in the only two
cases that exceeded the 20% horizontal concentration threshold.

Although most cases have been analyzed under the fast-track procedure - indicative of the
sector’s historically low concentration - concentration analyses have become increasingly frequent
in recent years. Of the 30 cases reviewed since 2012, 12 involved some sort of concentration analysis,
with eight occurring after the new framework’s enactment, and six being notified between 2023 and
August 2024. These cases allowed a more in-depth evaluation of Cade’s position on competitive
dynamics in the sector, particularly concerning three aspects: (i) structural characteristics of Brazil's
sanitation sector; (ii) definition of the relevant market, in its product and geographic dimensions; and
(iii) criteria commonly used for concentration analyses.

Regarding the structural characteristics of W&S, it was shown that, given the high fixed costs
and low marginal costs, Cade has established the understanding that the sector exhibits characteristics
of a natural monopoly, at the municipal level. Unlike unregulated markets, Cade understands that
competition exists “for the market” rather than “within the market”, during the bidding for services,
that is, ex-ante to the beginning of the concessionaire operations.

Cade’s approach to defining the relevant market is more consistent in its geographic
dimension than its product dimension. Considering that this is a service provision market rather
than a production and commercialization of goods, and with no geographic operational boundaries,
competition for the market typically involves players across the national territory, and, depending on
the bidding conditions, international players. Thus, Cade has focused its competitive analyses on the
national geographic dimension.

For the product dimension, Cade understands that activities related to water and industrial
effluent capture and treatment, as well as the development of private solutions for the industry, do
not align with sanitation services. Cade generally includes only water supply and/or sewage treatment
services in the relevant market. That is, there are precedents where water and sewage networks are
considered together, while in others, water and sewage services are analyzed separately.

Regarding concentration analyses, Cade has already employed three methodologies: (i)
population served; (ii) potentially served economies; and (iii) equivalent population. The latter is the
only one that simultaneously considers the relevant market's geographic dimension as national, the
product as integrated water and sewage services, and, in line with the goals set by the New Sanitation
Legal Framework, the potential market to be served by the concessionaire.

However, this approach alone has limitations. While it captures the potential market, it does
not necessarily reflect the actual service provision and, consequently, the actual market shares, which
is important for the competition authority to take into consideration. Therefore, and in line with the
literature, a dual approach that considers both potential and actual market shares would enable Cade
to evaluate competition dynamics more effectively in the W&S sector, ensuring that consolidation
does not compromise service quality or access.
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The case of Sabesp’s privatization in July of 2024 marked a milestone in this discussion as
it involves the company that previously held the largest market share in the sector. Having been
acquired by Equatorial (and not by Aegea, the largest private player in the sector and initially among
the candidates to acquire Sabesp shares but who withdrew before the auction), which held only about
0.34% of the market, the case did not exceed the 20% horizontal merger threshold and, therefore, did
not require in-depth competitive analysis.

Looking at the near future, the concession and PPP auctions in the sanitation pipeline suggest
that the coming years will be dynamic. The listed projects, when combined with Sabesp’s privatization,
have the potential to impact more than 66 million people. These auctions may lead to the entry of
new players or further market consolidation, increasing the likelihood of cases qualifying for ordinary
review procedures. In this context, Cade will be called upon to deepen its competitive analysis. The
expected privatization of Copasa - currently the third-largest player with 7.65% of the national market
- might be an opportunity for adopting a more rigorous analytical framework.

In this evolving landscape establishing clearer methodological guidelines will be essential to
ensure that market dynamics remain aligned with the goals of universalization and improved service
quality. While the population served methodology has provided a useful snapshot of the current
market structure, it may fall short in capturing competition risks in a rapidly changing sector.

To better reflect both service provision and market potential, Cade should consider
institutionalizing a dual, more comprehensive approach, combining potentially served economies
(which reflect actual service connections) with the equivalent population metric (which considers the
potential market).

Such a framework could enhance Cade’s ability to capture the dynamics of this sector,
complementing regulatory efforts to prevent harmful consolidation that could limit access or
undermine service quality - key concerns as Brazil advances toward its universalization targets.
Considering the wave of mergers, acquisitions, and potential new market entrants on the horizon, this
is a timely opportunity for Cade to adopt a clearer and more robust approach to market share analysis
in the sector. By doing so, it could enhance its capacity to safeguard competition and, ultimately,
foster the expansion of W&S services as well as their recognized social benefits.
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APPENDIX

Table 11 includes all mergers analyzed by Cade involving the W&S sector since the Brazilian
Competition Law came into effect in 2012 up to August 2024.

Table 11 - Merger Cases in the W&S Sector (under the Brazilian Competition Law)

| # | Case No. Notification Date | Applicants Procedure | Decision |

OAS Solucoes Ambientais Approved without

1 08700.005308/2013-99 06/17/2013 and Sanear Saneamento  Fast-track A
restrictions
de Aracatuba
2 08700.006940/2014-30  08/21/2014 SAAB and Aguas de Itu  Fast-track ~PProved without
restrictions
3 08700.011551/2014-27 12/17/2014 CSN, SAAB and Solvi Fast-track /PProved without
restrictions
4 08700.012152/2015-64  12/11/2015 GS Inima and 0AS Fast-track /\PProved without
Solugoes Ambientais restrictions
5 08700.012223/201529  12/14/2015 -Ambiental and Queiroz g 45 ApProved without

Galvao restrictions

Approved without

6  08700.001301/2016-41 02/25/2016 Serrana Aguas and Aegea  Fast-track .
restrictions

7 08700.004506/2016-88  06/16/2016  odebrechtAmbientaland = ., Approved without
Campo Novo RJ restrictions

BR Ambiental, Brookfield Approved without

8  08700.007491/2016-18 11/09/2016 and Odebrecht Fast-track restrictions
9 08700.007545/2016-37  11/11/2016 Aegea and Construtora 4 4, Approved without
Aterpa restrictions
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| # | Case No. Notification Date Applicants Procedure Decision
BR Ambiental and Faria Approved without
10 08700.002198/2017-37 04/10/2017 Lima 1355 FIP Fast-track restrictions
11 08700.006569/2017-50  10/19/2017 Developerand Queiroz .. o ApProved without
Galvao restrictions
12 08700.001278/2018-56  02/27/2018 Aegeaand Construtora . o Approved without
Aterpa restrictions
B . Approved without
13 08700.001557/2018-10 03/07/2018 Aegea and Solvi Ordinary L
restrictions
14 08700.002516/2018-41  04/18/2018 Aegea, Saguaand OAS o ;o\ Approved without
Solugoes Ambientais restrictions
15 08700.004803/2018-95  08/06/2018 gua Saneamentoand . o Approved without
Alberta Investment restrictions
16  08700.001267/2019-57 03/01/2019 Marubeni and AGS Fast-track ~PProved without
restrictions
17 08700.002965/2019-70  06/06/2019 GS Inima and BRK. Fast-track APProved without
Operagoes Industriais restrictions
South American Waste
18 08700.003363/2019-30  07/02/2019 Investments, Green Fast-track ~PProved without
Partners, Americas Waste restrictions
Management and Solvi
19 08700.003895/2020-19  08/19/2020 BRK Ambientaland FI- o o Approved without
FGTS restrictions
Canada Pension Plan Aoproved without
20 08700.001498/2021-85 03/22/2021 Investment Board and Fast-track '/ ‘PProvedv
- restrictions
Igua Saneamento
21 08700.008273/2022-31  10/21/2022 Servy InvestmentsandN . . . Approved without
Saneamento FIP-1E restrictions
Norte Saneamento and .
22 08700.000169/2023-89 01/05/2023 BRK Ambiental Fast-track Not received
23 08700.000339/202325  01/11/2023 Corsan, Parsanand .\ 4 Approved without
Saneamento Consultoria restrictions
Acciona Agua, N. Approved without
24 08700.001893/2023-20 03/14/2023 Saneamento FIP-IE and Fast-track PP A
. restrictions
aQuali
Norte Saneamento, Igua
25 08700.005128/2023-89  07/17/2023  oaneamento, Esap,itapoa ., . Approved without
Saneamento and Tubarao restrictions
Saneamento
Duane do Brasil, Tubarao Abproved without
26 08700.007167/2023-11 10/11/2023 Saneamento and Igud  Fast-track '~ PProvedV
restrictions
Saneamento
27 08700.000233/2024-11  01/10/2024  'erracomand Saneamento ., Approved without
Ambiental Aguas do Brasil restrictions
28 08700.001306/2024-83  02/27/2024 Acciona Aguaand Norte ., ;.\ Approved without
Saneamento restrictions
Canada Pension Plan Approved without
29 08700.003394/2024-58 05/17/2024 Investment Board and Fast-track PP .
- restrictions
Igua Saneamento
30 08700.005228/2024-96  07/23/2024 Equatorial Energiaand .\ ;| Approved without
Sabesp restrictions
Source: Cade. Prepared by the authors.
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STRUCTURED SUMMARY

Objective: The paper investigates how Cade has applied remedies in digital markets. The objective
is to verify whether the Brazilian authority has developed a singular experience in imposing digital
remedies or if it has been following trends from other jurisdictions, particularly the European Union
and the United States. The research question is relevant given that Brazil, as an emerging economy,
faces specific challenges in dealing with large digital platforms, while also playing a key role in the
Latin American and Global South economy.

Method: Literature review and case study.

Conclusions: The authors conclude that the Brazilian authority has not experimented with specific
remedies for digital markets, often applying measures that have been applied in non-digital
investigations or mergers. There has not been a tailor-made remedies approach to digital markets in
the practice of Cade so far. In this sense, the authors urge Cade to develop a comprehensive framework
to deal with competitive problems specific to digital markets.
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RESUMO ESTRUTURADO

Objetivo: o artigo investiga como remédios tém sido aplicados pelo Cade em casos envolvendo
mercado digitais. O objetivo é verificar se a autoridade brasileira desenvolveu uma experiéncia
singular na imposicao de remédios digitais ou se tem seguido tendéncias de outras jurisdigoes,
particularmente da Uniao Europeia e dos Estados Unidos. A questao de pesquisa é relevante dado
que o Brasil, como uma economia emergente, enfrenta desafios especificos ao lidar com grandes
plataformas digitais, ao mesmo tempo em que desempenha um importante papel na economia da
América Latina e do Sul Global.

Método: revisao bibliografica de literatura e estudo de casos.

Conclusodes: os autores concluem que a autoridade brasileira ndo possui experiéncia na aplicagao
de remédios especificos para mercados digitais, recorrendo frequentemente a medidas que foram
adotadas em atos de concentracao ou investigagoes de mercados nao-digitais. Até 0 momento, nao
houve uma abordagem sob medida para remédios em mercados digitais na pratica do Cade. Nesse
sentido, os autores sugerem que o Cade desenvolva um marco orientativo abrangente para lidar com
problemas competitivos especificos dos mercados digitais.

Palavras-chave: Remédios; Mercados Digitais; Atos de Concentragao; Investigacoes; Enforcement.

Summary: 1. Introduction; 2. The Role of Antitrust
Remedies in the Digital Economy; 3. Challenges faced by
Authorities when imposing remedies in Digital Markets;
4, Case Studies: the Brazilian experience with remedies
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1 INTRODUCTION

Itis well established that antitrust scholarship and enforcement have seen significant changes
in the past decade. The ubiquity of digital markets has called for a necessary revision of the role of
antitrust in modern economies and how to approach the challenges posed by a digital economy
dominated by very few players. The fact that many academic think-tanks, competition authorities and
supranational organizations have released lengthy reports on the capacity of antitrust to deal with
the challenges posed by the digital economy* reinforces its significance on a global scale.

4 A comprehensive analysis of several expert reports on competition in digital markets can be found in Lancieri e
Sakowski (2021).
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Ifantitrust were a medical patient, the diagnosis would be clear: the current framework available
to antitrust authorities is not enough to contest the illness of market concentration. Once the illness has
been identified, the challenge is to determine which remedies to apply to treat the condition.

Depending on the seriousness of the malady, a competition authority may impose a more
intrusive remedy - such as a structural break-up or mandatory sale of assets. Conversely, if the
problem is considered less severe, behavioral remedies may suffice.® In any case, the authority must
balance the effects of over- or under-enforcement when applying such measures.

There is a wide menu of remedies® that a competition authority may choose from the large
categories of structural and behavioral approaches. The goal of this paper is to verify whether the
Administrative Council for Economic Defense (Cade), the Brazilian antitrust authority, follows any, any
pattern when imposing remedies in cases involving digital markets. We aim to provide a comprehensive
overview of Cade’s experience with such interventions in digital markets, aiming to understand the
authority’s rationale in adopting a given approach.

The relevance of this study is underscored by two key factors. First, developing countries face
unique challenges in regulating digital markets, often stemming from less developed institutional
frameworks, limited regulatory capacity, and insufficient resources to implement complex antitrust
measures. In this context, examining the approach of a developing country—particularly one that is
a member of the BRICS - provides valuable insights into how these challenges are addressed within
the broader competition policy framework. Second, Cade’s influence extends not only throughout
Latin America but also across the Global South’. In recent years, the authority has consistently ranked
among the top competition authorities globally?. With its influence acknowledged by the Organisation
for Economic Co-Operation and Development (OECD)?, Cade is an ideal subject for studying the
dynamics of competition policy in the context of digital platforms within developing economies. In
this sense, this paper aims to offer insights on how Brazil can further enhance its competition policies,
providing guidance not only for its regulatory framework but also valuable lessons for other emerging
economies facing similar challenges.

Bearing in mind such considerations, the remaining question is whether there is a specific
Brazilian experience with the application of digital remedies™. If such experience is lacking, the paper

5 “Behavioral remedies are therefore only intended to temporarily restrict the competitive behavior of the parties to
enable operators (competitors, customers or suppliers) to react to the structural modification of the market that has occurred
as a result of a merger strengthening the market power of a stakeholder. They do not aim to fix the competitive structure of a
market, and as such form part of a dynamic prospective analysis that incorporates the capacity of economic stakeholders to
react to the changes.” (Autorité de la Concurrence, 2020, p. 264).

6 The term “remedy” is commonly used in antitrust to refer to commitments or restrictions undertaken by parties or
imposed by an antitrust authority to address competition concerns or correct harm to competition (Halperin, 2025).

7 In this article, the term “Global South” refers to a group of countries typically characterized by their developing
economies, regardless of their geographic location. For instance, the BRICS countries are often considered part of the Global
South, which, despite ongoing debates about whether these economies should still be considered developing, continue to
be classified as such based on various indicators. It is crucial to note that the term does not imply that these countries are
homogeneous. Instead, it highlights that, despite their vast economic, social, and political differences, they share common
vulnerabilities and challenges.

8 As reflected in the international ranking annually published by the Global Competition Review (GCR) - a British

journal specialized in antitrust policy and competition law.

9 The OECD’s 2019 peer review highlights Cade as an “international standing as a leading competition authority both

regionally and globally “ (OECD, 2019, p. 24).

10 In this article, the term “digital remedies” refers to measures or conditions imposed by antitrust authorities to
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seeks to explore how Cade could effectively apply antitrust remedies in digital markets by adapting
practices from developed jurisdictions, considering Brazil's unique challenges and capacities. To
address this issue, the paper is structured into the following sections, besides this introduction: (i) The
Role of Antitrust Remedies in the Digital Economy, examining the theoretical and practical significance
of these measures; (ii) Challenges Faced by Developing Countries; (iii) Case Studies of Antitrust
Remedies in Brazil, scrutinizing specific instances of antitrust interventions; (iv) Recommendations,
offering tailored strategies for Brazil; and (v) Conclusion, summarizing key findings and implications
for policy and practice.

2 THE ROLE OF ANTITRUST REMEDIES IN THE DIGITAL ECONOMY

The capacity to impose remedies is one of the many typical attributions of a National
Competition Authority (NCA). In fact, the existence of a NCA would not be justified if the authority
did not have the power to intervene in markets, curbing anticompetitive conduct and market
concentration, therefore correcting the path sought for sustainable economic development.

While merger review conducted by NCAs typically adopts a forward-looking approach —
assessing the potential anticompetitive effects of a transaction before it takes place and, when
necessary, imposing remedies to prevent harm to market competition — the enforcement of
anticompetitive conduct usually follows a backwards looking logic, when the goal is to restore the
status quo ante of the market while sanctioning the anticompetitive player, aiming to deter future
violations™. In some cases, the remedy may be more straightforward: for example, mandating for an
exclusive distribution agreement to cease, and therefore creating alternative sales channels. There
are cases, however, in which the dynamics of the markets involved do not provide a clear answer on
how the NCA should act.

Such is the case with digital markets. The rapid evolution of this sector presents unique
challenges for competition authorities, requiring a more agile response. Key concerns identified
include high market concentrations driven by factors such as network externalities and switching costs
(UNCTAD, 2024). Mergers often involve multi-sided platforms serving different user groups - such as
consumers and advertisers - with interactions between these groups creating complex dynamics that
can amplify network effects and lead to increased market concentration, where traditional remedies
may not be sufficient. In this regard, certain authorities are already contemplating the implementation
of ex ante regulation for digital mergers, aiming to expand the range of potential remedies.”

Beyond acquisitions, addressing anticompetitive practices in these markets is equally

address competition concerns within digital markets. “Digital markets” are understood as those primarily driven by digital
technologies, such as e-commerce platforms, social media networks, search engines, and digital service providers.

1 “Antitrust remedies seek to deter anticompetitive conduct. But antitrust remedies serve an additional purpose after
occurrence of anticompetitive conduct. They seek to restore a competitive equilibrium as close as possible to the ‘but for’
world that would have prevailed absent the anticompetitive conduct, while not imposing excessive implementation costs on
antitrust courts and agencies and preventing the reoccurrence of the unlawful conduct. It is generally agreed that antitrust
remedies applied to date in digital markets have not met these goals and have largely been ineffective” (Gal; Petit, 2021, p. 619).

12 “Hence there seems to be a broad consensus that some form ex ante regulation is needed as a complement to com-
petition law enforcement to deliver fast and effective action against structural barriers and risks of anti-competitive practices
in rapidly evolving digital platform markets. That said, national competition authorities as well as jurisdictions still differ in
what they see as the best approach: whether they want separate sector-type ex ante regulation; new competition law instru-
ments or simply an adaptation of existing competition law tools” (OECD, 2021, p. 12).

REVISTA DE
39 DEFESA DA
CONCORRENCIA



challenging, as traditional frameworks may not effectively tackle the complexities of digital
ecosystems. A recent example of the difficulties faced by authorities when designing remedies in
digital markets is the Google Search case in the United States.” In his decision of August 2024, Judge
Amit P. Mehta of the United States District Court for the District of Columbia found that Google was
a monopolist and had acted to maintain its monopoly in violation of Section 2 of the Sherman Act.
However, no remedy was imposed at the time. In October 2024 the U.S. Department of Justice (DoJ)
filed a Proposed Remedy Framework, laying what the authorities understand to be the most suitable
remedies for Google’s monopoly position (USA, 2024).

The DoJ identified four key areas of concern: search distribution and revenue sharing;
generation and display of search results; advertising scale and monetization; and accumulation and
use of data. The remedies to prevent monopoly maintenance would then be related to contractual
requirements - including non-discrimination and data interoperability - as well as potential structural
requirements. A decision on the remedies is expected to be released in 2025.

The menu of remedies proposed by the Do) demonstrates the need to think of remedies in
digital markets not to address only one aspect of the anticompetitive conduct but to encompass a
larger number of concerns™. Considering the several economic activities that digital platforms have
in numerous relevant markets, as well as the business structures of such players, it is ever more
difficult to pinpoint and individualize a single aspect of a digital platform that would be producing
anticompetitive effects in the market.

Crafting tailored approaches to remedies in digital markets is crucial and complex, but
undoubtedly necessary. In the European context, authors have argued that the European Commission,
even though constrained by the legal framework, has enough room to develop more creative remedies
(Bostoen; Van Wamel, 2023, p. 540). Additionally, some cases may call for immediate measures from
the authorities, to minimize potential market damage in rapidly evolving digital landscapes. Interim
measures are an important tool to be used by antitrust authorities and must be on the menu of
adequate measures to address concerns in digital markets (OECD, 2022a, p. 20). Thus, competition
authorities play a crucial role in maintaining markets contestable and assuring that consumers
benefit from the competitive process.

The OECD Handbook on Competition Policy in the Digital Age suggests several strategies for
the effective implementation of remedies by the competition authorities (OECD, 2022b). For instance,
enhancing interoperability™ and data portability is vital, allowing users to swiftly change between
platforms, reducing barriers to entry and switching costs. Moreover, line of business remedies’, such
as prohibiting exclusive practices, are also helpful in preventing monopolization and exclusionary
practices and maintaining market access for competitors.

13 In the Matter of Google, Inc., FTC File Number 111-0163 (USA, 2013).

14 DoJ's proposed remedy was submitted under the Biden administration. However, the Trump administration has rein-
forced the government's intention to seek a structural remedy to address the anticompetitive behavior of Google in the market
for online search engines (McCabe, 2025).

15 For a more skeptical vision of interoperability as an adequate remedy in digital markets, see Hovenkamp (2023),
Antitrust Interoperability Remedie.

16 “Line of business restrictions are used to address competition concerns associated with vertical integration or con-
glomerate business models in specific situations. In particular, they may be used to address concerns about refusals to deal,
margin squeeze, or bundling. These restrictions can be imposed in the context of abuse of dominance (or monopolization)
investigations, merger control, or regulation” (OECD, 2022, p. 55).
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The issue is that past experiences show that “traditional” remedies have not been successful
in digital markets". This has led authors to call for new remedy designs. For instance, Lancieri e Pereira
Neto (2022, p. 613) propose an error-cost framework to identify the most suitable substantive remedy,
as well as identifying which regulatory body would be the most appropriate to implement and monitor
the remedy™®. Other authors have advocated for more “radical” remedies (Gal; Pettit, 2021)™.

Fact is that designing remedies is not a simple task - and has become more arduous in
digital markets. There is no one size fits all. Remedies that may have worked in a specific case may
not be suitable for another situation, as similar as they could be. Also, the types of remedies found
in competition law textbooks cannot be applied indistinctly across industries. The characteristics of
digital markets call for finely tailored remedies, taking particularly into account the business model
of the players. Understanding the business model is of paramount importance for a competition
authority to impose an adequate remedy capable of being monitored.

3 CHALLENGES FACED BY AUTHORITIES WHEN IMPOSING REMEDIES IN
DIGITAL MARKETS

Despite global recommendations and the recognition of the need for effective measures to
ensure fair competition in digital markets, developing economies often face significant challenges in
achieving these goals. Financial constraints, a lack of specialized personnel, and the nascent stage of
their digital markets hinder the ability to implement robust antitrust measures.

As highlighted in the World Bank report Antitrust and Digital Platforms: An Analysis of Global
Patterns and Approaches by Competition Authorities (World Bank, 2021), developed countries generally
have the resources and institutional capacity to enforce comprehensive and targeted remedies. In
contrast, developing nations face significant challenges, both in designing effective solutions and
in implementing them. The report examines 103 competition cases, of which 44 resulted in the
imposition of remedies, including fines®. Unsurprisingly, most of the substantial fines and remedies

17 “Remedies imposed for competition law infringements (‘antitrust remedies’) have not been very effective in digital
markets. Antitrust remedies that were imposed on tech companies such as Microsoft and Google failed to produce meaningful
effects in the EU. While the remedial measures may have addressed the illegal conduct narrowly defined, they were largely
unable to mitigate the infringements’ anticompetitive consequences” (Bostoen; Van Wamel, 2024, p. 1)

18 “Choosing the right remedy is an exercise prone to errors that can lead to costly over and under-enforcement. As a
general rule, authorities should be willing to impose more stringent remedies as they increase their certainty on the negative
effects of a particular conduct. This also means being more cautious when testing new theories of harm. Above all, any complex
remedy must be understood as a dynamic exercise that is reviewed over time and adjusted as more information on its impact
on actual behavior comes forth” (Lancieri; Pereira Neto, 2022, p. 667).

19 The authors advocate for mandatory sharing of algorithmic learning, subsidization of competitors, and temporary
shutdowns. “All three proposed remedies are radical in more than one way. First, they go beyond halting specific anticom-
petitive conduct or imposing financial sanctions. Their goal is to change the dynamics of market equilibrium produced by an
antitrust violation, by attacking entrenching features such as incumbency advantages, large returns to scale and scope, the
significance of data as a competitive advantage, and strong network effects. Second, the remedies entail a degree of govern-
ment interference with freedom of enterprise and property rights which is substantially higher than that associated with the
market-drive process which normally governs the design of antitrust remedies. However, the remedies all aim to restore the
competitive process, not to impose a competitive outcome. As such, they fall short of more interventional forms of economic
regulation. Third, the remedies generate complex tradeoffs which must be carefully balanced, as they could lead to either con-
sumer welfare gains (such as increased product variety with the introduction of a new competitor) or losses (such as switching
costs or sacrifices in the short-term performance of users in case of a shutdown” (Gal; Petit, 2021).

20 It may be argued that “fines” are not exactly remedies because they serve a punitive function, but they do have a
twofold aim: to penalize previous conduct and deter future conducts. According to the European Commission “[t]he purpose of
fines is to sanction undertakings for having infringed competition rules, in order to deter these undertakings as well as other
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were imposed by developed jurisdictions, particularly in cases involving anticompetitive conduct.
For instance, the European Commission imposed a record (at the time) $4.5 billion dollars fine on
Google in 2018 for abuse of dominance related to its Android operating system, and Apple was fined
$450 million dollars by the Do) for a vertical restraints case in the e-book market. In contrast, in
developing jurisdictions, most remedies were applied to merger cases, with only a few addressing
anticompetitive conduct (World Bank, 2021, p. 54)2.

This disparity highlights a broader trend: while high-income countries have been proactive in
addressing competition issues in digital markets, developing economies have typically adopted a more
reactive approach. This passive stance may result in something similar to the “Brussels Effect”?, whereby
the regulatory frameworks of powerful economies, such as the EU, influence global business practices,
compelling developing nations to adopt standards that may not align with their local contexts. The fact
that the first comprehensive regulation of digital markets, focusing on contestability and fairness of the
markets, came from the European Union (the Digital Markets Act) is a testament to this.

The absence of tailored legal frameworks for digital markets in many developing countries
is a key factor that highlights the influence of developed economies. As the global tech industry
evolves rapidly, regulatory frameworks in emerging economies frequently lag, hindering their ability
to address the complex challenges posed by digital platforms - such as data-driven market power,
multi-sided platforms, and anti-competitive practices - that do not fit neatly within traditional
antitrust models. Moreover, the global dominance of large tech companies exacerbates enforcement
challenges in these jurisdictions, as local authorities often lack both the legal tools and institutional
capacity to address the market power of multinational corporations.

One of the World Bank’s key recommendations is that authorities in developing jurisdictions
should integrate emerging issues — such as data — related concerns — into their analyses while
strengthening their capacity in these areas by leveraging the experiences and insights from developed
economies. Valuable lessons can be drawn from international cases where antitrust authorities in the
European Union and the United Kingdom have imposed significant remedies in high-profile matters,
such as the Google/Fitbit and Microsoft/Activision Blizzard mergers. These cases illustrate how NCAs
can address digital market challenges by securing commitments that foster fair competition, such as
preventing the misuse of consumer data and promoting interoperability across platforms.

undertakings from engaging in or continuing behavior which restricts competition” (European Commission, 2025). However,
fines that have been applied to large tech companies only represent a small fraction of that company’s turnover.

21 “Remedies or conditions have been imposed in 20 cases: in developing jurisdictions, this is largely in merger cases,
while in developed jurisdictions, it is mostly in abuse of dominance cases. The cases that resulted in remedies or conditions
are split evenly between developed and developing jurisdictions; however, the distribution among types of cases differs signifi-
cantly. In developing jurisdictions, most cases with conditions are mergers (78 percent). Developing jurisdictions only imposed
remedies in one abuse of dominance case and one anticompetitive agreement case. In developed jurisdictions, cases with
remedies are split more evenly among abuse of dominance cases, mergers, and anticompetitive agreements” (World Bank,
2021, p. 54).

22 “The Brussels Effect refers to the EU’s unilateral power to regulate global markets. Without the need to use interna-
tional institutions or seek other nations’ cooperation, the EU has the ability to promulgate regulations that shape the global
business environment, leading to a notable “Europeanization” of many important aspects of global commerce. Different from
many other forms of global influence, the EU does not need to impose its standards coercively on anyone—market forces alone
are often sufficient to convert the EU standard into the global standard as companies voluntarily extend the EU rule to govern
their worldwide operations. Under specific conditions, the Brussels Effect leads to “unilateral regulatory globalization,” where
regulations originating from a single jurisdiction penetrate many aspects of economic life across the global marketplace”
(Bradford, 2020, p. xiv).

RENZETTI, Bruno Polonio; OLIVEIRA, Daniele Eduarda de. Is there a Brazilian experience with 42
remedies in digital markets? An empirical analysis of decisions by Cade. Revista de Defesa da
Concorréncia, Brasilia, v. 13, n. 1, p. 36-56, 2025.

https://doi.org/10.52896/rdc.v13i1.1933



The European Commission’s approval of Google's acquisition of Fitbit was conditional on a
series of remedies designed to address potential anti-competitive effects, particularly in the digital
health and wearable technology market?. Although the merger raised only limited horizontal overlaps,
the Commission identified key concerns around Google’s ability to leverage Fitbit's data to strengthen
its position in digital advertising, restrict access to Fitbit's data for competitors, and potentially limit
the interoperability of Fitbit devices with Android smartphones. To resolve these concerns, Google
committed to three main remedies.

First, Google agreed not to use Fitbit's health and fitness data for advertising purposes,
maintaining a strict separation between Fitbit data and Google’s advertising systems in a “data
silo,” effectively preventing any unfair advantage in targeted advertising. Second, Google committed
to continuing to offer free and non-discriminatory access to Fitbit's Web API, ensuring that third-
party developers can still build applications and services for Fitbit users, subject to GDPR consent.
Third, Google agreed to maintain and license essential Android APIs to competitors to preserve the
interoperability between Fitbit devices and Android smartphones.

The remedies, with a duration of up to ten years, are specifically designed to safeguard
competition in the dynamic digital and health tech markets, where data control, platform access,
and interoperability is crucial. The role of a trustee with expertise in data governance ensures that
these commitments are effectively monitored, addressing the fast-evolving nature of the markets
while preventing Google from abusing its market position. The remedies also reflect the EU’s growing
focus on regulating big tech mergers to preserve fair competition and consumer choice, particularly
in nascent sectors like digital health.

The CMA’s decision to clear the Microsoft/Activision Blizzard merger on October 2023 followed
a significant restructuring of the deal (CMA, 2023). The British authority initially blocked the merger
due to concerns that Microsoft, with its vast ecosystem, could harm competition in cloud gaming by
withholding the videogame Call of Duty from rival platforms. Unlike the European Commission, which
accepted behavioral remedies such as licensing deals for cloud streaming rights, the CMA rejected
the measures, expressing skepticism about their enforceability in the rapidly evolving digital market.
The CMA’s preference for structural remedies — such as divestitures — was a key factor in its decision.
The final remedy involved the divestiture of Activision’s non-EEA cloud streaming rights to Ubisoft,
ensuring that these rights were no longer part of Microsoft's acquisition.

Additionally, Microsoft agreed to behavioral commitments to monitor and enforce the
divestiture, including ensuring the effective transfer of rights to Ubisoft for 15 years. These remedies
were designed to prevent Microsoft from leveraging its ecosystem power to exclude competitors in
the growing cloud gaming market. The CMA’s focus on structural remedies, especially in the digital
realm, reflects its concern that behavioral measures could be difficult to enforce, especially in dynamic
and fast-changing sectors like cloud gaming, where innovation and new entrants are frequent®. This
approach highlights a cautious stance toward behavioral remedies, preferring solutions that directly
alter market structures and reduce the likelihood of anti-competitive conduct.

Beyond these examples, South-South collaboration offers additional valuable insights,
as low- and middle-income countries could benefit from sharing experiences and adapting global

23 Case M.9660, Google/Fitbit (European Commission, 2020).

24 See Greenwood and Robert (2024) for a comprehensive overview of the CMA’s recent activities.
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best practices to their specific contexts. For instance, the BRICS countries have been engaging in
discussions about the challenges of competition enforcement in digital markets, covering topics such
as market power assessment, innovation and dynamic competition, the acquisition of entrants by
incumbents, algorithmic pricing, and big data. As a result, Brazil's competition authority released a
report in September 2019 (updated in 2024) on competition policy in the digital economy (Cade, 2024a).
This example of horizontal collaboration demonstrates how countries with similar developmental
challenges can share more relevant and actionable insights.

The individual proactive engagement of competition authorities in the digital debate is also
emphasized by the World Bank, a commitment clearly reflected in the actions of agencies like Cade.
The Brazilian authority has demonstrated a strong interest in digital markets, actively participating
in discussions and initiatives surrounding this area. However, it remains unclear to what extent it has
developed and implemented remedies specifically tailored to the unique challenges of digital markets.

4 CASE STUDIES: THE BRAZILIAN EXPERIENCE WITH REMEDIES IN DIGITAL
MARKETS

As aforementioned, we recognize that Cade has been increasingly involved in the discourse
surrounding digital markets. The federal agency has published studies, organized key events, and
contributed to parliamentary debates on platform regulation, expressing its interest in assuming
a regulatory role. Despite this growing engagement, its experience in applying targeted antitrust
remedies specifically to digital markets appears to remain limited. To assess its effectiveness in this
area, this chapter examines several high-profile cases to determine whether the authority has applied
remedies suited to the unique characteristics of digital markets or whether its approach remains
anchored in traditional antitrust tools.

4.1 Merger Control

Brazil's approach on merger control in digital markets seems to be relatively passive. While
the authority has reviewed numerous mergers in the digital sector in recent years, the application of
remedies has been limited. According to a report written by Cade’s Department of Economic Studies
(Cade, 2023) (hereinafter DEE Report) from 1995 to 2020, 143 merger notifications related to digital
markets were filed, a significant portion of which involved sectors such as online advertising and retail.
Between 2020 and 2023, the number of notified mergers surged to 90 cases. However, the authority
applied remedies in only three of these cases, all of which were approved subject to conditional
measures. These cases — (i) XP Investimentos and Itad Unibanco (XP/Itad); (ii) SBF/Centauro and Nike
Brasil (Nike/SBF), (iii) and Bus Servicos and J3 Participagdes (Bus/)3) - serve as rare examples where
Cade imposed behavioral commitments to address potential anti-competitive concerns. In each of
these cases, Cade and the involved parties signed consent decrees (known in Portuguese as “Acordos
em Controle de Concentragbes” or simply ACCs) to address competition issues, typically by restricting
exclusivity arrangements, ensuring fair access to critical resources, and preventing the misuse of
sensitive business information.

Given that remedies were applied in three cases of our research, this limited number allows
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for a detailed analysis of each one to assess whether the remedies were tailored to address specific
challenges posed by digital markets, or if they were based more on traditional antitrust concerns. By
examining the remedies applied, we can investigate whether they responded to the unique dynamics
of digital platforms, such as data control, network effects, or platform dominance, or whether
they adhered more closely to classic antitrust principles focused on issues like market share and
exclusivity. We also comment on the Catena X that present interesting particularities to understand
different approaches that the competition authority has taken.

411 ltad/XP%

The first digital market case in which Cade applied remedies (according to the DEE Report)
involved the merger between XP Investimentos and Itad Unibanco, two important players in Brazil's
financial services sector. Thiswas also the first merger analyzed after a cooperation agreement between
Cade and the Central Bank of Brazil, which allowed for a coordinated review of the transaction.

Itad Unibanco is one of Brazil's largest banks, offering a wide range of financial services,
including retailand corporate banking, asset management, and investment products. XP Investimentos,
a major player in Brazil's investment market, operates as an open platform providing access to
various third-party financial products, disrupting the traditional brokerage model. When Itad sought
to acquire XP concerns were raised about the potential for reduced competition, particularly with Itad
potentially using its market power to restrict competitors’ access to critical resources. And while Cade
acknowledged XP’s role as a significant player, the remedies primarily focused on traditional concerns
rather than those specific to digital markets.

The commitment (ACC) included ensuring that Itat would not unduly influence XP's operations,
requiring its operational independence to ensure fair access to its platform for third-party financial
providers. Ita(, for its part, agreed not to discriminate against competing platforms when distributing
its investment products and refrained from targeting its own customers to XP. Both companies also
agreed to an external monitoring system to oversee compliance with the conditions, ensuring the
merger would not harm market competition.

Despite the importance of these measures, the remedies did not specifically address digital
dynamics such as data control or network effects.

4.1.2. Nike/SBF?

The second case involved the acquisition of Nike Brasil by SBF, the parent company of
Centauro, a major player in the Brazilian sports retail market. This deal raised concerns about
potential horizontal and vertical anti-competitive effects, particularly in the retail and online sales
of sporting goods. The merger would bring together SBF's retail operations with Nike's distribution
rights in Brazil, creating potential for market foreclosure and the exclusion of competing retailers
from accessing Nike products.

25 Merger n2 08700.004431/2017-16. Applicants: Itadl Unibanco S/A e XP Investimentos S/A.
All the CADE public proceedings mentioned in this article can be consulted at: https://x.gd/KJaw9.

26 Merger n. 08700.000627/2020-37. Applicants: Grupo SBF S.A e Nike do Brasil Comércio e Participagoes Ltda.
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Among the provisions, the ACC established measures to prevent discriminatory practices
against competitors and to protect sensitive information. It also required the separation of the
commercial units of Centauro and Nike Brazil, including restrictions on employee transfers between
the companies and the maintenance of confidentiality agreements. Furthermore, the ACC established
that the information and documents related to the commercial operations of Nike in Brazil would be
kept segregated from Centauro’s databases within SBF's systems.

While the last condition draws attention, an analysis of the case reveals that by prohibiting
the unification of their databases, the remedy primarily aimed to preserve the competitive integrity of
the market. It does so without directly addressing digital-specific challenges, such as the exploitation
of consumer data for scaling business operations. Instead, the focus is on preventing the misuse of
sensitive business information - such as product inventory details - that could distort competition.
Therefore, the remedies focused on maintaining a level playing field in the retail sector but did not
consider the long-term impact of e-commerce and digital channels on competition.

41.3. Bus/)3¥

In the third case, Cade reviewed the merger between Bus Servicos de Agendamento and J3
Participagées, both active in Brazil's online travel agency (OTA) market. The merger raised concerns
about potential market foreclosure, as Bus Servigos held a dominant position in the Global Distribution
System (GDS) market. As in previous cases, Cade imposed remedies through an agreement (ACC),
which required commitments from the merged entity to prevent anti-competitive practices, such as
exclusive agreements with bus operators and the improper sharing of sensitive competitive data.

The primary competition concerns identified by Cade related to the potential for market
foreclosure. The combined entity could direct its aggregated bus content solely to ClickBus, thus
disadvantaging other GDS providers and competing OTAs which could significantly reduce the options
available to competitors and hinder their ability to challenge the market power of the newly formed
entity. Thus, imposed remedies focused on preventing exclusivity arrangements that could restrict
competition in the GDS and OTA markets.

The ACCimposed key remedies, including prohibiting exclusive contracts between the merged
entity and bus operators or competing OTAs, ensuring equal access to Bus Servi¢os’ GDS platform. It
also required Bus Servicos to notify clients with exclusivity clauses that they were no longer bound
by them and committed the merged entity to non-discriminatory contracting practices. Additionally,
Cade prohibited the use of sensitive information from rival OTAs, and Bus Servicos was required
to implement a competition compliance program to monitor adherence to these commitments.
Third parties were also given the ability to report any potential anti-competitive behavior through a
whistleblower mechanism.

As is readily apparent, these measures focused on improving access to the GDS and preventing
exclusivity, and were not designed to address any specific digital market concern.

27 Merger n2 08700.004426/2020-17. Applicants: Bus Servigos de Agendamento S.A. e J3 Participagoes Ltda.
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414. Catena X

The Catena X case?, involving the creation of a joint venture between eleven automotive
companies, was approved by Cade with restrictions, reflecting concerns about potential competitive
impacts. The transaction aimed to establish a collaborative cloud-based data platform to enhance
efficiency and innovation in the sector. While the applicants argued that the initiative would benefit the
entire supply chain by increasing transparency and reducing costs, the Brazilian authority identified
risks related to the exchange of competitively sensitive information. As a result, the conditional
approval introduced safeguards to mitigate these risks.

This case is noteworthy, especially because of unilateral imposition of conditions - as it
is not a common practice on Cade’s merger control. However, it also demonstrates the authority’s
vigilance in addressing potential risks arising from digital transactions. The measures adopted — such
as appointing a compliance officer and implementing tracking software — were primarily focused on
monitoring potential antitrust risks rather than actively fostering competition. While digital remedies
can take a behavioural form, they are often designed to promote interoperability, data access, or
algorithmic transparency, which were not central aspects of Cade’s decision in this case. Instead, the
measures were more aligned with traditional compliance safeguards to prevent collusion.

Despite Cade’s approval of the transaction with restrictions, the companies ultimately chose
to abandon the transaction. This situation highlights a broader challenge regarding enforcement in
the Global South. When authorities impose remedies, especially those that are perceived as overly
burdensome or restrictive, companies may choose to abandon the transaction rather than comply
with the conditions. This reflects the difficulty of enforcing antitrust regulations in regions where
companies may be less willing to accept conditions that they view as detrimental to their business
model or operational flexibility. It also underscores the potential limitations of regulatory power in
the Global South, where businesses may prioritize market expansion or flexibility over compliance
with competition rules.

4.2. Anticompetitive Investigations

Turning to the realm of anticompetitive conduct, Cade has also investigated anti-competitive
behavior in digital markets. Despite an increase in scrutiny, many of these proceedings have been
dismissed®, which may reveal a gap in effective enforcement, particularly in unilateral conducts.

To analyze the authority’s approach in this area and assess the potential application of
remedies in cases of anticompetitive conduct, we refer to the 2023 study released by DEE. According
to the report, from 1995 to April 30, 2023, Cade initiated 23 investigations related to digital markets. Of
these, 9 were still under investigation, 11 were dismissed, and 3 were archived following the signing of a
Cease-and-Desist Agreement (from Portuguese Termo de Compromisso de Cessagdo, TCC) (Cade, 2023).
These cases primarily involved exclusivity agreements and abuse of dominant position. Based on this

28 Merger n. 08700.004293/2022-32. Applicants: Basf S.E, BMW Holding BV and others.

29 Cade’s General-Superintendence is the body responsible for conducting investigations of anticompetitive conducts.
It has the power to dismiss investigations in early stages should it consider not to have enough evidence for a more detailed
investigation.
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data, it is evident that, to date, there has been no condemnation for anticompetitive conduct in digital
markets - likely reflecting the challenges Cade faces in investigating this space. Indeed, after reviewing
the sources, no cases of condemnation have been identified since the publication of the report.

Given the relatively large number of relevant investigations, however, an in-depth analysis of
all of them would unnecessarily lengthen the article. Therefore, in parallel with the previous section,
we will examine only those where TCCs were signed - OTAs, iFood/Rappi, and Gympass/TotalPass. We
will assess whether the commitments in these agreements address issues specific to digital markets
or if they align more with traditional antitrust concerns. Additionally, we offer a short comment
on the Brazilian version of the Google Shopping investigation, as well as remarks on two ongoing
investigations: Meta Al and Apple App Store.

4.2.1. Google Shopping®

The first case we highlight is the Google Shopping case, one of Brazil's earliest and most
important investigations into anticompetitive conduct by a digital platform. Initiated in 2013, the
case centered on allegations that Google manipulated its search algorithms to favor its own price
comparison service over competing platforms. This self-preferencing behavior, in which a dominant
platform promotes its own services at the expense of competitors, is a classic concern in antitrust
law. However, despite similarities to the European Union’s investigation, which led to a €2.42 billion
fine against Google in 2017 for similar practices, Cade’s response was markedly different. While the
European Commission required Google to amend its business practices, Cade ultimately archived the
case in 2019, citing insufficient evidence that Google’s conduct harmed competition or consumers in
the local market.

Cade’s instruction reflected the complexity of analyzing conducts of digital platforms,
particularly when it comes to self-preferencing practices. As noted by Santos (2020, p. 296), there
was excessive focus on defining relevant markets, while the discussion of anticompetitive strategies
associated with innovation was less emphasized. Moreover, by concluding that there was insufficient
evidence of competitive harm and that Google's actions constituted a pro-competitive product
improvement, Cade reinforced the idea that product changes benefiting consumers should generally
be seen as positive unless they explicitly harm rivals or block access to essential facilities (Blume;
Bruch, 2023, p. 42)

4292 OTAs”

The first critical example of a TCC signed due to anticompetitive conduct in a digital market
is the case involving OTAs Booking.com, Decolar.com and Expedia. The investigation centered around
the use of Most-Favored-Nation (MFN) clauses in contracts between OTAs and hotels, which required
hotels to offer the same or better terms to OTAs as they did to other platforms or their own website.

30 Administrative Proceeding n. 08700.009082/2013-03. Claimant: E-Commerce Media Group Informacao e Tecnologia
Ltda. Defendant: Google Inc. e Google Brasil Internet Ltda.
31 Administrative Proceeding n. 08700.005679/2016-13. Respondents: Forum de Operadores Hoteleiros do Brasil (FOHB)/

Expedia do Brasil Agéncia de Viagens e Turismo Ltda., Decolar.com Ltda. e Booking.com Brasil Servicos de Reserva de Hotéis
Ltda.
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These clauses were seen as harmful to price competition and potentially creating barriers to entry for
new competitors and Cade signed an agreement with the parties.

The TCC required the removal of “wide” MFN clauses, which restricted hotels from offering
better terms elsewhere, as they were seen as anti-competitive. However, “narrow” MFN clauses,
which only prohibited hotels from offering lower prices on their own websites, were allowed, as Cade
determined they were legitimate to prevent free-riding on OTAs' investments. While this case addressed
competition concerns, it is important to note that the remedies imposed were not specifically tailored
to digital markets. Rather, the case centered on traditional competition concerns - mainly price parity
and market access - which are common in both digital and non-digital contexts.

423, iFood/Rappi®?

Another critical example is the iFood/Rappi that following the precedent of the OTAs case,
ended with a TCC. iFood, a dominant player in Brazil's online food delivery market, faced investigation
after Rappi filed a complaint alleging that iFood was imposing exclusivity clauses with restaurants,
potentially hindering competitors.

The investigation revealed that the company exclusivity policy with restaurants could have
been preventing the entry of rivals. In response, the General Superintendence (Cade’s investigative
body) imposed a preventive measure on the food delivery app, effectively prohibiting iFood from
entering into new contracts that included exclusivity clauses. After a few months, iFood and Cade
settled a TCC.

The TCC included several key provisions, such as prohibiting MFN clauses with other
marketplaces and banning clauses that prevent partners from offering promotions on competing
platforms or mentioning other food delivery services in ads outside of the iFood platform. It also
restricts iFood from entering into contracts that prevent restaurants from working with other
platforms after the exclusivity period ends, offering incentives to retain delivery business, or providing
individualized volume-based discounts.

One of the most noteworthy aspects of the agreement between iFood and Cade is the
clause concerning the commitment to open APIs. The agreement includes a provision requiring
iFood to maintain certain APIs that provide specific information available to external developers.
This commitment is intended to reduce operational costs for restaurants using multiple online food
delivery marketplaces, facilitating better integration between iFood's platform and other Point of Sale
(POS) software used by restaurants. By making this data available, restaurants can manage their sales
directly through the POS software, ensuring a more seamless operation across platforms.

Indeed, while the commitment to open APIs represents a step towards greater integration
and operational efficiency for restaurants, it does not fully address the structural issues inherent to
the digital economy, such as the role of network effects in reinforcing iFood’s market position or the
impact of data control in limiting competitors’ ability to offer competing services. In this case, the
APl commitment, while beneficial, focuses more on improving operational efficiencies for restaurants

32 Administrative Proceeding n. 08700.004588/2020-47. Respondent: iFood.com Agéncia de Restaurantes Online S.A.
(iFood).
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rather than addressing the underlying competitive dynamics in the online food delivery marketplace.

Thus, although the case sought to ensure some level of market access for competing
aggregators, it did not go beyond contractual limitations to implement remedies that could structurally
impact competition in digital fitness platforms. This highlights a recurring challenge in antitrust
enforcement in digital markets - ensuring that commitments are not merely adaptations of traditional
remedies but rather tailored interventions that address the core mechanisms of platform dominance.

4.924. Gympass/TotalPass

A similar approach was taken in the Gympass/Total Pass case, which involved allegations that
Gympass was using exclusivity clauses to restrict gyms from offering services on competing platforms.
Gympass, which aggregates access to fitness centers, was investigated for imposing exclusivity clauses
that allegedly restricted gyms from offering services on competing platforms. Once again, the case
ended up with an TCC focusing on imposing restrictions to ensure greater competition.

Under the terms of the Agreement, Gympass is required to limit exclusivity clauses with
affiliated gyms to no more than 20% of its gym base in any given city or district and being monitored
by a trustee nominated by the signatories and approved by Cade, with a daily fine imposed in case
of non-compliance. Moreover, despite the similarities, the Gympass/TotalPass case did not include
additional measures that signalled a broader effort by the authority to address digital market-specific
concerns - such as the API-sharing commitment seen in the iFood case. In this sense, even the small
progresses towards a more specific approach does not seem consistent. In this regard, e, the decision
in this case also does not address broader issues specific to digital platforms.

4925. Jedi Blue*

The Jedi Blue case concerned an alleged agreement between Google and Facebook that
allegedly favored Facebook in online advertising auctions in exchange for Facebook’s commitment to
refrain from supporting alternative advertising technologies, therefore horizontal restrictions.

In this case, Cade focused on whether the sharing of sensitive information between the
two companies was intended to artificially raise ad prices by creating the illusion of competition.
Specifically, the agreement between the two technological giants was said to involve preferential
treatment for Facebook in terms of ad fees, placement, and data access, while Facebook would avoid
using a competing programmatic advertising system, header bidding, which could have undermined
Google’s ad revenues.

The case ended up being dismissed by the General-Superintendence a few months after the
beginning of the investigations. The authority found that the agreement lacked evidence of anti-
competitive effects, noting that it did not impose absolute restrictions on either company’s ability to
develop competing services.

33 Administrative Proceeding n. 08700.004136/2020-65). Interested party: GPBR Participagdes Ltda. (Gympass).

34 Administrative Proceeding n. 08700.006751/2022-78. Claimant: Cade ex officio Respondent: Google Inc. and Google
Brasil Internet Ltda.
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49.6. Meta Al*

The recent probe opened against Meta may offer a unique opportunity for the competition
authority to consider remedies and to work alongside the national data protection authority. The
investigation started via a petition by IDEC - a third-sector NGO focused on consumer protection -
arguing that Meta would be employing public personal data of its users to train it artificial intelligence
tools. According to IDEC, Meta's conduct would amount to unlawful exercise of market power
(monopolization), with the goals of raising barriers to entry (no other company would have access to
the same amount of data as Meta to train an Al tool) and entrenchment of a dominant position.

A similar petition was submitted to the Brazilian Data Protection Authority (ANPD). As a result,
ANPD issued in July 2024 an interim measure ordering the immediate suspension of Meta’s use of
personal data to train the Al tool, as well as imposing tailored remedies that should be complied
with if Meta wished to resume the use of data®. On August 30, 2024, it was announced that Meta had
accepted the conditions to collect, process and use personal data for Al purposes. ANPD continues to
monitor compliance of the remedy.

Theinvestigation at Cade is still ongoing. This case highlights how issues in digital markets may call
different regulatory bodies for action. In order for a successful enforcement of anticompetitive conducts -
and the development of suitable remedies - it is of utmost importance for authorities to cooperate.

4927. Apple App Store

The Apple App Store investigation? is the Brazilian version of the debacle that started with
Epic Games and Apple in the United States. In the Brazilian version, the company Mercado Livre filed
a complaint with Cade arguing that Apple would be (i) prohibiting the distribution of third-party
digital services, which would be enforced through a ban based in its App Developer Program License
Agreement (ADPLA) and App Store Review Guidelines (the Guidelines), preventing app developers
from offering goods or services on the i0S system that are used outside the developer’s app; and
(ii) an obligation imposed on app developers who sell digital goods or services within their apps to
exclusively use Apple’s own payment processing system.

In November 2024, the General-Superintendence imposed an Interim Measure against Apple.
According to the decision, Apple would have to suspend the application of some parts of its ADPLA and
the Guidelines, allowing developers to (i) inform users about alternative means of payment outside
the app; (ii) show users links and buttons (known as call to action) which allow users to purchase
goods or services without using the in-app payment system; and (iii) contract with alternative means
of in-app payment. The Interim Measure also demanded for the sideloading of app stores on iOS.
Apple was given twenty days to comply with the measures.

Apple appealed to Cade’s Tribunal and also sought relief in the Brazilian courts against the
Interim Measure. The company granted an injunction by a judge suspending the effects of the interim

35 Administrative Proceeding n. 08700.004482/2024-77. Claimant: Instituto Brasileiro de Defesa do Consumidor - IDEC.
Respondent: Meta INC. e Facebook Servigos Online do Brasil Ltda.

36 Proceeding n. 00261.004509/2024-36. Defendant: Meta Platforms Inc. - Facebook Servigos Online do Brasil. Voto n.
11/2024/DIR-MW/CD.

37 Investigation n. 08700.009531/2022-04. Complainant: Ebazar.com.br Ltda and Mercado Pago Instituicao de Pagamen-
to Ltda. Defendant: Apple Inc. and Apple Services LATAM LLC.
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measure until a final decision was rendered by Cade. More recently, the Federal Court of Appeals
for the 1°t Region (TRF1) overturned the decision by the judge and reinstated the Interim Measure,
granting Apple ninety days to comply (Peters, 2025). The case is still ongoing.

Itisworth noting that given the importance of the matter, Cade organized a Public Consultation
to discuss competitive aspects of mobile digital ecosystems, particularly i0S and Android. The
consultation took place on February 19, 2025, and had the participation of players of the industry,
associations, academics and non-governmental organizations.

4.3. Findings

In summary, the analysis of the cases listed above shows that, despite Cade dealing with both
structural and behavioral cases in digital markets, and notwithstanding its apparent proactivity and
engagement with the issue, the remedies applied have not specifically addressed the unique concerns
of digital markets. The few and rare instances in which the Brazilian authority imposed remedies to
restrict competitive concerns were done through agreements negotiated with the parties involved.
The balance is three ACCs and three TCCs. This could indicate the agency’s reluctance to handle these
emerging markets and its caution in considering the perspectives of the parties involved, avoiding
taking more intrusive position in digital markets.

However, Cade has also dismissed significant cases concerning activities that seemed to fall
within antitrust violations. In this sense, there has yet to be any formal condemnation of digital
platforms in Brazil, highlighting the complexities the agency faces in adapting antitrust enforcement
to the digital economy.

5 CONCLUSION AND RECOMMENDATIONS

The typical remedies applied to competition concerns have not been effective in addressing
the specific challenges of digital markets. The unique characteristics of these markets - such as
network effects, data control, and multi-sided business models - call for more proactive and tailored
regulatory approaches. This means that competition authorities must move beyond traditional tools
and consider more intrusive measures, such as ex ante regulation, to address competitive deficits.
Acknowledging that competition law alone may not possess all the necessary tools to ensure a more
contestable, fair, and democratic market is an important step in advancing regulatory frameworks in
the digital economy.

Nevertheless, this is not an easy task, especially for developing countries, which face significant
challenges in adapting traditional regulatory models to the complexities of digital platforms. These
countries often struggle with limited resources and weaker institutional capacity to effectively monitor
and regulate fast-evolving digital markets. Additionally, many digital platforms operate on a global
scale, making it difficult for national regulators to enforce rules without international cooperation. As a
result, countries in the Global South must contend with the double burden of regulating emerging digital
sectors while simultaneously addressing existing economic disparities and institutional weaknesses.

In Brazil, the situation is no different. The authority has not yet established a comprehensive
framework to deal with the unique challenges of digital platforms. As evidenced in the cases discussed,
Cade’s approach to remedies continue to rely heavily on traditional antitrust tools, which often fail to
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capture the full complexities of digital markets. While such tools remain important, they do not address
the underlying issues of data control, network effects, and the platform economy, which are central to
understanding and regulating competition in digital markets. Moreover, there is no pattern of analysis
for digital market investigations. This likely mirrors the situation in other countries of the Global South,
where competition authorities are struggling to adapt traditional models to distinctive features.

While traditional competition law tools may still play a role, Brazil needs to revisit its toolkit
and embrace the fact that the current framework is not sufficient to tackle all the concerns that digital
markets pose to the competitive environment. In this sense, we believe that the authority must not
be constrained to well-established remedies in antitrust practice and literature but act boldly by
developing updated remedies more capable of curing the competitive ailment forged by dominant
digital players.

An initial step has been done in Brazil. In October 2024, the Ministry of Economy unveiled a
130-page report in which it outlines its proposals and recommendations to enhance the regulatory
environment applicable to digital platforms in Brazil (Brasil, 2024). The report was led by the Secretariat
for Economic Reforms and is a product of a public consultation opened by the Ministry in the first
months of 2024.

The proposals set forth by the Report are divided in two categories. First, a group of proposals
deemed as a new tool for fostering competing in cases of platforms with “systemic relevance”. This
would entail a legislative change in order to establish in law the criteria for designating platforms as
such. The criteria would be both qualitative and quantitative: it would look at aspects such as market
power associated with strong network effects, the offering of multiple online services, intense use of
personal data and significant number of users; on the quantitative side, the law would establish a
minimum turnover threshold - globally and nationally - for platforms to be designated as “systemic
relevant”. The report stresses the importance of setting a safe harbor for platforms with turnovers
below the threshold. Even though we do not know what the threshold would be, it is expected to be
high enough to capture only the Big Tech firms. Importantly enough, all the designation decisions
must be submitted to Cade.

Second, on the remedy discussion, the Report establishes that Cade would have the power
to impose new substantive obligations to the designated platforms. Such obligations would be
individually tailored to each platform, taking into consideration its business model. Should a platform
fail to comply with the obligations, it would be subject to an in-depth investigation by Cade.

The Report released by the Ministry of Economy is a testimony to the importance given
to competition enforcement in the current Brazilian administration. It is worth noting that Cade
submitted lengthy comments to the Ministry while the report was being crafted. In its comments,
Cade acknowledges the need for an updated framework of competition enforcement in the country
to deal with the challenges of digital markets. On the remedies discussion, Cade asserts that it has an
important that track record that should be expanded?.

38 “CADE's robust track record in implementing remedies to restore market competitiveness, including digital ones,
combined with its specialized regulation, is essential for efficiently dealing with antitrust issues in this dynamic sector. Central-
izing this competency strengthens the agency’s ability to adapt to the complexities and innovations of digital markets, avoiding
fragmented oversight and ensuring timely and informed interventions” (Cade, 2024b, p. 55).
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The Brazilian Competition Act needs to be revisited to be ready to face the continuing
challenge of digital markets. Considering what we found in this paper - that is, the reticent activity
of the authority in developing and imposing specific remedies in digital markets — a possible ex ante
regulation is welcome and will only enhance Brazil as a leading antitrust enforcer in the Global South.
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the digital economy, with a particular focus on Brazil. It examines the resurgence of industrial policy
approaches designed to promote innovation and competitiveness while addressing the evolving
role of competition policy in maintaining market neutrality. Highlighting the key role of Brazil's
Administrative Council for Economic Defense (Cade), the study emphasizes how antitrust measures
intersect with regulatory governance and industrial initiatives in fostering a dynamic digital economy.

Objective: The main objective is to analyze the interaction between industrial and competition
policies in Brazil, highlighting their complementary and conflicting aspects. By exploring the country’s
regulatory framework and its implications for the digital economy, the article seeks to identify
strategies for achieving policy integration that supports innovation, competition, and contestability
in these markets.

Methodology: The study employs a literature review approach, subsequently analyzing emerging
trends in Brazil. It develops a research agenda focusing on the interplay between industrial and
competition policies, offering preliminary insights rather than definitive conclusions. The structure
includes a historical overview, an exploration of policy intersections, and an analysis of Brazil's
regulatory practices and their economic impacts.

Conclusion: The article highlights the need for alignment between policies to address the challenges
of the digital economy, such as innovation bottlenecks, regulatory inefficiencies, and market
concentration. By integrating these policies, Brazil can create a digital environment that is more
conducive to innovation and competitiveness. In this regard, the study highlights the development
of the Pix payment system, along with other initiatives, as an example of effective policy integration
that balances state-led actions with market dynamics. It also emphasizes the role of Cade in ensuring
conditions that foster innovation and competition throughout the economy.

Keywords: competition policy; industrial policy; digital platforms; market governance; innovation;
digital public infrastructures.

JEL: L40; L52; 031; 033; O52.

RESUMO ESTRUTURADO

Contexto: este artigo explora a intrincada relacdao entre politicas industriais e concorrenciais no
ambito da economia digital, com foco particular no Brasil. Examina-se a ressurgéncia de abordagens
de politica industrial voltadas para promover inovacao e competitividade, ao mesmo tempo em
que se aborda o papel em evolugao da politica de competicao na manutencao da neutralidade
de mercado. Destacando o papel-chave do Conselho Administrativo de Defesa Econdmica (Cade),
o estudo enfatiza como medidas antitruste se cruzam com a governanga regulatoria e iniciativas
industriais na promogao de uma economia digital dinamica.

Objetivo: o objetivo principal é analisar a interagao entre politicas industriais e concorrenciais no
Brasil, destacando seus aspectos complementares e conflitantes. Ao explorar o arcabouco regulatorio
do pais e suas implicagoes para a economia digital, o artigo busca identificar estratégias para alcancar
uma integracao politica que apoie a inovacao e a concorréncia e contestabilidade nestes mercados.

Método: o estudo utiliza uma abordagem de revisao de literatura, analisando posteriormente
tendéncias emergentes no Brasil. Busca-se o desenvolvimento de uma agenda de pesquisa focada
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na interacao entre politicas industriais e concorrenciais, oferecendo insights preliminares em vez
de conclusoes definitivas. A estrutura inclui uma revisitacao da relagao historica entre as politicas,
uma exploragao das intersecoes existentes e uma analise das praticas regulatorias do Brasil e seus
impactos economicos.

Conclusoes: o artigo destaca a necessidade de alinhamento entre as politicas para enfrentamento dos
desafios da economia digital, como gargalos de inovacao, ineficiéncias regulatorias e concentracao de
mercado. Ao integrar essas politicas, o Brasil pode criar um cenario digital mais propicio a inovacao
e competitivo. O estudo ressalta o desenvolvimento do sistema de pagamento Pix, além de outras
iniciativas, como um exemplo de integracao politica eficaz que equilibra a¢oes lideradas pelo Estado
com dinamicas de mercado, e enfatiza o papel do Cade em garantir condi¢oes para a promocao da
inovacao e da concorréncia em toda a economia.

Palavras-chave: politica concorrencial; politica industrial; plataformas digitais; governanca de
mercado; inovagao; infraestruturas piblicas digitais.

Summary: 1. Introduction; 2. The new industrial policy
of the 21 century; 3. The interplay between industrial
policy and antitrust before and after the digital age;
4. Governance, competition, and industrial policy in
Brazil: a brief analysis of Cade’s role at the intersection
of competition and industrial policies; 5. Conclusion;
References.

1 INTRODUCTION

The growing prominence of new theories on industrial policy in recent years underscores a
shift toward strategic government intervention aimed at promoting innovation, driving technological
progress, and strengthening economic resilience. This approach differs from traditional forms of
industrial policy, which often relied on protectionism and direct state intervention. Instead, modern
industrial policy seeks to shape the economic environment to facilitate innovation, sustainability, and
competitiveness. As noted by Evenett et al. (2024), “strategic competitiveness is the dominant motive
governments give for taking action, followed by climate change and supply chain resilience, with
geopolitical and national security concerns accounting for a smaller share”. This broader approach
reflects an expanded rationale for industrial policy beyond the traditional focus on correcting market
failures or fostering innovation alone. Instead, modern industrial policy seeks to shape the economic
environment to foster resilience, sustainability, and competitiveness in response to the complex
demands of the 21st century.

In tandem with this resurgence, the role of competition policy has also evolved. Traditionally
focused on solely ensuring market efficiency and preventing monopolistic practices, competition
policy now assumes a central role in being a priori embedded in the design of industrial policies.
This integration is essential to ensure that the pursuit of strategic objectives — such as technological
leadership and sustainability - does not come at the cost of market contestability. This function is
particularly critical in the context of digital markets, where platform dominance pose unique challenges
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to maintaining open and competitive environments. However, tensions persist between these two
policy areas, as the pursuit of industrial development - whether for innovation, sustainability,
security, or competitiveness - can sometimes conflict with competition goals, particularly when state
intervention is involved. In this regard, one of the key challenges lies in finding a balance that promotes
technological growth without compromising competitive neutrality. Accordingly, the digital economy
presents new challenges for both industrial and competition policies. The market power of digital
platforms, their network effects, and data control issues have blurred the lines between the need
for regulation and the need to promote innovation. This is particularly relevant in Brazil, where the
government has recently undertaken multiple initiatives aimed at regulatory governance, competition
enforcement - even advancing toward a direct debate regarding the role of antitrust enforcement in
digital affairs* -, and industrial policy in the digital sector. In this context, the Administrative Council
for Economic Defense (Cade) has emerged as a key actor. Cade’s role spans across these fronts,
balancing antitrust enforcement, contributing to regulatory governance, and supporting industrial
initiatives aimed at improving Brazil's position in the global digital economy.

Methodologically, this study employs a literature review, subsequently analyzing emerging
trends in the Brazilian context aiming to open a research agenda focused on the interface — both positive
and negative - between industrial and competition policies. Its purpose is not to deliver conclusive
findings but to provide preliminary insights into the interplay between these two policy domains,
guiding potential avenues for further investigation, with a special focus on the digital economy.

The structure of the article is as follows. The first section provides an overview of the new
industrial policies in the 21st century, exploring their evolution and current dynamics. The second
section delves into the interface between industrial policy and competition policy, examining
their relationship before and after the digital age. This includes an analysis of the tensions and
complementarities that arise when these two policy domains intersect. The third section presents
a preliminary look at the Brazilian case, highlighting the role of various government entities, mainly
Cade, in shaping a dynamic digital economy through regulatory, competitive, and industrial policies.
Finally, we summarize the findings and discuss key policy recommendations to improve the integration
of competition and industrial policies in Brazil.

2 THE NEW INDUSTRIAL POLICY OF THE 21ST CENTURY

The resurgence of industrial policy in the 21st century has redefined its role as a crucial
instrument for economic growth, technological development, and national resilience. In short,
industrial policies can be defined as government initiatives that explicitly target the transformation
of economic activity to achieve public goals such as stimulating innovation, productivity, climate
transition, and economic growth (Juhasz; Lane; Rodrik, 2024). These policies, in turn, aim to shape
the economic structure by exercising discretion in favoring certain sectors (or economic behaviors/
outcomes) over others.

4 For more information, refer to the working paper prepared by the Ministry of Finance based on input gathered re-
garding competition issues in digital markets (Ministério [...], 2024).
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AsJuhasz, Lane and Rodrik (2024) notes, traditionally, critiques point out thatindustrial policies
were characterized by protectionism and direct state intervention to support national industries.
These arguments often focus on informational shortcomings and political capture. Regarding the first,
governments may lack sufficient knowledge about market failures to make effective decisions, while
the latter suggests that industrial policy can be susceptible to lobbying and influence, leading to
decisions that benefit private interests without enhancing overall social welfare (Juhasz; Lane; Rodrik,
2024). Another point of contention is that the resurgence of industrial policy is closely linked to a more
protectionist and nationalist global environment. This shift has prompted concerns that industrial
policy might be used to prioritize national interests at the expense of international cooperation®.

Although these arguments are valid in many respects and should be background concerns
in any context of industrial policy formulation/implementation, economic theory has increasingly
made room for the use of new industrial policy strategies, focusing on well-designed and evidence-
based policies to foster competitiveness, innovation, and broader welfare gains. Unlike traditional
protectionist approaches — often focused on developing foundational industries, such as durable
and non-durable goods sectors, to mitigate competitive disadvantages — these new industrial policy
frameworks emphasize creating an environment conducive to innovation, technological sovereignty,
and sustainability. This shift is driven by challenges in the digital economy, geopolitical uncertainties,
and the need to address climate change, among other vectors.

In this regard, new industrial policies must balance state intervention with market dynamics,
leveraging government support to stimulate innovation in the private sector (Rodrik, 2004; Aiginger;
Rodrik, 2020; Juhasz; Lane; Rodrik, 2024). Delving deeper into this concept, Mazzucato and Rodrik
(2023) argue that industrial policies should be accompanied by conditionalities, tying government
support to objectives that maximize public value, such as fostering local innovation ecosystems and
ensuring fair competition.

The recent “Draghi Report” emphasizes that industrial policy should focus not on picking
winners, but on fostering an environment where innovation can flourish across all sectors. Rather than
direct intervention, this approach focuses on aligning incentives to foster private sector growth in key
areas. Investments in digital infrastructure, green technologies, and skills development are crucial
to maintaining competitiveness in a rapidly changing global landscape. By shaping markets through
strategic investments and partnerships, this policy model seeks to develop markets that encourage
technological advancement and sustainability®. The report highlights the need to align industrial
policy with broader social goals, such as reducing inequalities and promoting sustainability, ultimately
building market structures that support innovation without heavy-handed intervention (Draghi, 2024).

5 As highlighted by Evenett et al. (2024), the recent wave of industrial policy measures has been largely driven by ad-
vanced economies and is frequently motivated by strategic competitiveness, climate objectives, and national security. These
trends have led to a notable increase in tit-for-tat dynamics: “a subsidy for a given product by one major economy is met
with a subsidy for the same product by another within one year” in nearly 74 percent of cases. Such dynamics raise important
questions about the sustainability of the multilateral trading system and point to the urgent need for greater transparency,
dialogue, and coordination in the governance of industrial policies.

6 Perspectives like this regarding the role of the state in the process of structuring markets and incentives align with
the perspective of a state-market interaction role that goes beyond the regulatory paradigm, advancing towards understanding
the state as an agent of “marketcraft”, “marketcreating” or “marketshaping.” In this context, it is assumed that for this set of
policies, and consequently for the development of this state role, greater interaction (and often complementarity) between
various spheres of public policy is required, whether related to inclusion, sustainability, foreign trade, competition, regulation,
or industrial policy actions. These assumptions imply viewing market governance as a way to rebalance power and as a form

of distributive policy. For further debates on this model of action, see: Mazzucato (2016) and Vogel (2018, 2023).
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A central feature of this new wave of industrial policies is the creation of an environment
conducive to sustained innovation. This entails fostering synergies between the public and private
sectors, with government initiatives laying the groundwork for private enterprise innovation - for
instance, through public investments in digital infrastructure and education that help reduce entry
barriers for startups. This ensures that industrial policy does not merely protect existing industries
but actively promotes new technologies and business models (Rodrik, 2004; Aiginger; Rodrik, 2020).
Moreover, industrial policy must keep up with the pace of rapid technological change, as traditional
tools such as subsidies and tariffs often fall short - lacking the speed and flexibility needed to meet
the evolving demands of the digital economy. Instead, policies should emphasize agility and focus
on developing capabilities that allow economies to swiftly seize emerging opportunities and address
evolving challenges. This includes investing in human capital, particularly in digital skills, to ensure
the workforce can benefit from the digital transformation (Draghi, 2024).

In this context, the adoption of new industrial policies can be better understood through
the lens of technological development, which has become a central focus in recent policy debates
(Mazzucato; Entsminger; Kattel, 2021). Aiginger and Rodrik (2020) argues that the state has a pivotal role
in providing a strategic framework for economic restructuring, particularly in promoting technological
dynamism and diversification. In the digital age, this role becomes critical as countries build digital
infrastructures and address systemic challenges such as global competition and the dominance of
digital platforms (Mazzucato; Entsminger; Kattel, 2021; Tirole, 2024).

Tirole (2024) adds that traditional market-based approaches, which prioritized minimal
intervention, are increasingly seen as inadequate in the face of market power concentrations. Instead,
modern industrial policies recognize the need for government involvement to overcome market
failures, especially in areas with high barriers to entry, network effects, and data control issues
(Draghi, 2024; Tirole, 2024). This perspective emphasizes the state’s role not only in regulating but
also in actively fostering the conditions for private sector innovation and competition.

Exemplifying this approach, the European Union has been developing policies and
initiatives that help illustrate part of this process of formulation and implementation, focusing on
both sustainability and technological development. The European Green Deal aims to decarbonize
the economy while fostering innovation in green technologies, demonstrating the evolving role of
industrial policy in achieving sustainability goals (European Commission, 2024a). Similarly, the EU
Digital Strategy seeks to maintain European competitiveness by investing in digital infrastructure,
promoting skills, and reducing reliance on foreign technology providers (European Commission,
2024b). These initiatives exemplify how well-designed, evidence-based policies can address global
challenges like climate change while also driving economic growth, aligning with the broader
objectives of modern industrial policy.

The United States’ CHIPS and Science Act is another example of interventionist industrial
policy that aims at fostering the conditions for private sector innovation and competition. The policy
is focused on boosting semiconductor production and reducing reliance on foreign suppliers and
reflects a commitment to technological sovereignty, which can be a double-edged sword (Fact [...],
2022). On one hand, technological sovereignty is crucial for national security, as it ensures control
over critical technologies and reduces vulnerabilities associated with dependence on foreign
technology giants (Tucker et al., 2023). On the other hand, the focus on sovereignty can easily lead to

ANDRADE, Diogo Thomson de; OLIVEIRA, Paulo Henrique de. Integrating competition and 62
industrial policies in Brazil: pathways to foster a dynamic digital economy through antitrust and
innovation. Revista de Defesa da Concorréncia, Brasilia, v. 13, n. 1, p. 57-72, 2025.

https://doi.org/10.52896/rdc.v13i1.1923



protectionist measures that prioritize domestic interests at the expense of international cooperation
and open markets. This tension highlights one of the key nuances of industrial policy: while it aims to
enhance national resilience, it also risks fostering protectionism that could stifle global competition
and innovation. Such potential negative effects must be carefully considered in the formulation of
industrial policies to strike a balance between national security and open, competitive markets.

Beyond these dimensions, there are also central concerns regarding the effects of industrial
policies on competition and, conversely, how competition can influence the design of incentives and
mechanisms to facilitate the entry of innovative agents. The OECD (2024) highlights the importance
of pro-competitive industrial policies, which ensure that technological development is pursued in an
environment where markets remain open to new entrants. This pro-competitive approach prevents
dominant players from stifling innovation, promoting the development of a more contestable digital
economy. Caffarra and Lane (2024) also emphasize integrating competition elements into industrial
policies to avoid technological dependencies and promote diversity in digital markets.

These examples underscore how new industrial policies must foster both innovation and
competitiveness while avoiding pitfalls such as monopolization and technological lock-ins. This
debate opens up space for a deeper focus on the relationships between antitrust policy and industrial
policies - and on the role of competition policy in designing economic incentives. Such relationships
have often been marked by tensions arising from the sometimes antagonistic objectives of both sets
of public policies.

3 THE INTERPLAY BETWEEN INDUSTRIAL POLICY AND ANTITRUST BEFORE
AND AFTER THE DIGITAL AGE

The interplay between industrial policy and antitrust is often characterized by both
complementarity and conflict’. As Sokol (2014) explains, the fundamental tension between industrial
policy and antitrust is rooted in their divergent goals: while traditional industrial policy promotes
government intervention to support certain industries or achieve specific economic outcomes,
traditional competition policy is primarily concerned with ensuring competition and consumer welfare.

This dichotomy can lead to conflicting outcomes when industrial policy interventions create
market advantages for certain firms, potentially clashing with antitrust objectives of maintaining
competitive neutrality and preventing monopolistic behavior (Sokol, 2014). The resurgence of industrial
policies in the 21st century - particularly in the context of a more protectionist and nationalist global
environment - has further intensified these tensions, underscoring the need for a careful balancing
of policy instruments to achieve both industrial and competitive policy goals. This more nuanced and
strategic approach stands in contrast to traditional industrial policy models, which have historically
been criticized for leading to inefficiencies and distorting market outcomes (Ordover, 1987).

On the one hand, such policies can be instrumental in addressing market failures and
fostering technological development, especially in sectors where private investment is inadequate

7 Generally speaking, some scholars argue that competition policy is, in itself, a form of industrial policy. Viewed
through the lens of the economics of industrial organization, these concepts (the interaction between market failures and pub-
lic policies) are understood as distinct elements that, as Tirole (2015, 2024) points out, comprise a set of four central aspects:
(i) the regulation of public utilities; (ii) competition policy; (iii) consumer protection measures; and (iv) industrial policies.
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due to high risks or significant positive externalities (Rodrik, 2004; Mazzucato, 2016). On the other
hand, the use of industrial policy can be problematic, as it may foster protectionist tendencies that
lead to market distortions and hinder international competition (Ordover, 1987; Sokol, 2014). This dual
nature - balancing the role of government support with the risks of market manipulation - remains a
central challenge in integrating industrial and antitrust policies effectively®.

The rise of the digital economy has further reshaped the tensions between industrial policy
and antitrust. Tirole (2017, 2024) highlights how technological advancements, particularly the growth
of digital platforms, have blurred the lines between regulation and antitrust enforcement. Digital
platforms often exhibit characteristics similar to public utilities, including high fixed costs, network
externalities, and low marginal costs, which complicates the distinction between sectors requiring
industrial support and those that need antitrust oversight. The evolving nature of digital platforms
has led to calls for treating them like public utilities, suggesting stricter regulations, breaking them up,
or utilizing tougher antitrust enforcement (Tirole, 2024). Indeed, the complexities of digital platforms
and their dominance create challenges for antitrust authorities, especially when addressing issues
related to the sharing of sensitive information and technologies among competitors for the purpose
of fostering sustainability and environmental preservation.

Furthermore, the geopolitical tensions of recent years have added to the complexities,
with industrial policy gaining renewed interest as a mechanism to ensure technological sovereignty
(Pasquale, 2017). Policies like the already mentioned European Digital Strategy and the US’s CHIPS and
Science Act exemplify the complexity of balancing strategic autonomy with open competition. While
these industrial policies aim to enhance sovereignty, they inherently risk reducing space for external
competition, potentially leading to market concentration and undermining fair competition. This
interplay between fostering national strategic interests and ensuring a competitive digital marketplace
represents one of the nuanced challenges of integrating industrial and antitrust policies effectively,
as industrial policy must address strategic vulnerabilities while avoiding anti-competitive outcomes.

The Digital Markets Act (DMA), in contrast, serves as an example of a competition policy that
adopts a regulatory model aimed at enhancing contestability and fairness within digital markets®. The
DMA targets major digital platforms — often seen as gatekeepers — with the intention of mitigating
bottlenecks and reducing barriers to entry for smaller players. Tirole (2024) emphasizes that the DMA
addresses the need to improve access to critical services by imposing obligations on gatekeeper
platforms, ensuring they provide fair conditions for businesses relying on these platforms. By
promoting greater contestability, the DMA aims to counterbalance the concentration of power and
improve the functioning of digital markets, recognizing that platforms often act as essential utilities
and bottlenecks. The focus on contestability and fairness aims to ensure that digital platforms remain
open to new entrants and foster a competitive environment, yet it also reflects the potential for

8 As previously mentioned, a potential approach to aligning industrial policy with antitrust objectives is through the
use of conditionalities. Mazzucato and Rodrik (2023) argue that government support for industries should be contingent on
conditions that ensure public value creation, such as fostering local innovation ecosystems and maintaining competitive dy-
namics. By incorporating these conditionalities, this approach aligns industrial policy interventions with the broader goal of
market efficiency, helping to prevent monopolistic outcomes while promoting sectoral growth.

9 The DMA, despite its importance, should not be considered as an “ideal type” for all jurisdictions - mainly due to its
high regulatory costs and the significant state capacity required for implementation -, but rather as an example of a competi-
tion policy/regulatory design that has broad implications and interfaces with industrial policy. This is because it reshapes the
incentives and organizational structures of large platforms (and consequently of the service sectors in which they operate and
dominate) with competition goals in mind, while also generating significant industrial repercussions.
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regulatory measures to have unintended protectionist effects, particularly when targeting specific
firms with significant market influence (Crémer et al., 2023).

Draghi (2024) advocates for a “joined-up approach” that aligns industrial and competition
policies, especially in strategic sectors like digital and green technologies. By integrating competition
considerations into industrial policy, governments can support sectoral development without undermining
market contestability. This approach is particularly important in the context of emerging technologies,
where state intervention is often necessary but must be balanced with measures that ensure competitive
markets. Antitrust policy plays a critical role in fostering innovation by maintaining open and contestable
markets, which is crucial for the successful implementation of such joined-up approaches®.

As previously noted, the rise of large digital monopolies poses significant challenges for the
integration of industrial and antitrust policies, especially in an increasingly digitalized and data-driven
economy. The dominance of digital platforms has direct effects on multiple industrial sectors, as
these platforms often serve as essential infrastructure for a wide range of economic activities. In this
context, transformations like the rapid development of artificial intelligence (Al) (Acemoglu; Restrepo,
2018; Acemoglu, 2021; Acemoglu; Autor; Johnson, 2023) and the need to build comprehensive digital
infrastructure have become central contentious points linking antitrust policies - focused on controlling
economic power in digital markets - to broader industrial policies focused on the development of
markets, technologies, and incentives, as well as governance and regulatory frameworks for these
new technologies. These three dimensions - competition, technological innovation, and regulatory
governance - often overlap and intersect, being directly linked to many other areas of economic
public policy.

Thus, the challenge is not merely to regulate monopolistic power but also to ensure that
the use of Al and other digital technologies contributes to general welfare and aligns with socio-
economic objectives involving a diverse group of stakeholders, including workers, communities,
families, and businesses, rather than solely benefiting the dominant corporate giants. The leverage
that large digital platforms derive from their market dominance allows them to finance foundational
infrastructure, creating a complex landscape where monopoly rents are reinvested to further entrench
their position. This dynamic exacerbates entry barriers for potential competitors, making the role of
competition policy even more crucial. Antitrust measures must not only prevent anti-competitive
practices but also ensure that industrial policies create a balanced ecosystem where innovation and
socio-economic objectives can thrive without leading to entrenched monopolistic power (Acemoglu,
2021; Draghi, 2024; Tirole, 2024).

The coordination between industrial and antitrust policies in the context of digital platforms
can offer significant mutual benefits. Caffarra (2024a, 2024b), for example, advocates for a more
sector-specific approach, where competition enforcement is closely aligned with industrial strategies
at the sector level, considering broader macroeconomic conditions and trade developments. Current
approaches, however, often lack a nuanced understanding of investment and innovation dynamics,

10 In terms of the sustainability discussion, considerations of this kind are already being brought before antitrust au-
thorities, particularly in debates over the exchange of sensitive information and technologies between competitors to foster
environmental preservation/with sustainability concerns. The European Green Deal is another example, aiming to promote
sustainable industries, it provides a relevant example of how antitrust measures can effectively complement industrial policy.
By ensuring that green technologies do not become monopolized, the policy helps prevent market concentration, thereby en-
couraging broader innovation and adoption (European Commission, 2024a).
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relying too heavily on narrow market definitions and incremental market share assessments. Effective
coordination requires moving beyond these formulaic analyses to develop a more comprehensive
understanding of the broader landscape, ensuring that public investments in research and
development (R&D) and infrastructure foster genuine innovation and support new entrants, rather
than being captured by dominant players (Caffarra, 2024a, 2024b; Caffarra; Lane, 2024).

Consequently, the key challenge lies in designing antitrust frameworks that effectively
prevent predatory behaviors while aligning it with industrial policies aimed at strategic growth
and incentives realignment. This approach requires a nuanced understanding of both competition
and industrial strategies to ensure they complement each other, fostering a balanced environment
conducive to innovation and equitable growth. This integrated approach is crucial for ensuring that
both competition policy and industrial policy work in tandem to create a balanced ecosystem that
supports innovation, economic growth, and equitable opportunities for all market participants.

Given the various tensions and complexities in the relationship between competition and
industrial policies - particularly within the digital economy - it is useful to explore the Brazilian
case, a relevant example of a developing economy with distinctive structural characteristics. Like
many other countries, Brazil faces the significant challenge of designing policies that enable smaller
players to innovate and compete in markets shaped by dominant digital gatekeepers. An integrated
policy approach that aligns industrial and competition objectives could help lower access barriers
and create more equitable market conditions for emerging firms. In addition, Brazil risks falling into
a “middle/low-technology trap,” where incremental technological progress fails to translate into
sustained competitiveness and economic growth. Addressing these challenges calls for a coordinated,
evidence-based policy framework that not only limits the market power of entrenched players but
also fosters innovation and technological advancement across the broader economy.

4 GOVERNANCE, COMPETITION, AND INDUSTRIAL POLICY IN BRAZIL:
A BRIEF ANALYSIS OF CADE'S ROLE AT THE INTERSECTION OF
COMPETITION AND INDUSTRIAL POLICIES

The “middle technology trap” refers to the stagnation experienced by countries that have
successfully developed mid-range technologies but struggle to transition to high-tech sectors. The
concept, as discussed by Fuest et al. (2024) and Tirole (2024), is predominantly presented in the
European context, where it highlights the difficulties of advancing beyond incremental innovation to
achieve technological leadership. However, this discussion can be extended to Brazil, a large developing
economy with significant particularities. Brazil not only plays an important role as a platform for
digital governance but also faces a more extreme version of the middle technology trap - what
might be characterized as a “low technology trap.” This condition reflects a reliance on incremental
innovation in traditional sectors without sufficient advancement into disruptive technologies, leaving
the country vulnerable to falling behind in an increasingly digital and Al-driven global economy.

Brazil may be experiencing a challenge similar to that of the European Union, though at
an even earlier stage — facing not a middle-technology trap, but rather a “low/middle-technology
trap”. To overcome this, the country must prioritize innovation policies that support high-risk,
high-reward projects, instead of focusing primarily on established mid-tech sectors. Following the
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recommendations made for the EU, adopting an “ARPA-like"" approach with strategic and well-
defined public investments to enhance advanced technological capabilities could help Brazil break
free from this stagnation (Fuest et al., 2024). This Brazilian “low/middle technology trap” is a major
obstacle to economic growth, which requires coordinated policies that promote technological
progress, transition from mid-tech to high-tech industries, and foster innovation in strategic areas.
As previously mentioned, the development of technology hubs requires a mix of industrial policy,
competition incentives, and regulatory governance of the digital economy. In this context, it is valuable
to examine the historical development of governance mechanisms in Brazil.

Brazil has taken a relatively pioneering role in shaping a regulatory framework for the
digital space that uniquely blends market-oriented principles, rights-based approaches, and state
intervention within the context of a developing economy in the Global South. A key example of
this is the “Marco Civil da Internet” (Internet Civil Framework), enacted in 2014, which established
a set of rights, principles, and responsibilities for internet users and service providers, effectively
serving as Brazil's “internet constitution.” It represents a landmark achievement in terms of digital
rights, ensuring net neutrality, privacy, and freedom of expression. Although the Marco Civil currently
generates some controversies, it plays an important role as the first regulatory framework established
by the Brazilian state to address the challenges of the digital economy. The Marco Civil also set an
important precedent for involving multiple stakeholders in internet governance, including civil
society, government, and the private sector.

This early initiative demonstrated Brazil's commitment to promoting an open and inclusive
internet, highlighting the country’s potential in shaping the digital landscape. However, challenges
remain in translating such governance frameworks into broader innovation gains, particularly as the
digital economy becomes increasingly dominated by global platforms. The lessons from the Marco
Civil da Internet show that while legal frameworks are crucial for digital governance, they must be
complemented by targeted innovation policies to fully leverage digital transformation opportunities.
Additionally, these lessons highlight the need for regulatory and governance structures tailored to each
specific area impacted by platform actions, requiring the establishment of specialized bureaucracies
and techniques to address these issues effectively. Competition policy is just one of many fronts in
this broader regulatory process.

In recent years, the Brazilian federal government has undertaken multiple initiatives aimed at
regulating the digital economy. These include legislative proposals such as Bill 2338/2023, which seeks
to regulate Al in Brazil by establishing guidelines for its ethical and transparent use while promoting
technological innovation. Other initiatives include Bill 8889/2017, which proposes the regulation
of streaming services, and Bill 12/2024, which addresses labor conditions for app-based transport
workers. Additionally, the so-called “Fake News Bill” (PL 2630/2020) aims to combat disinformation,
and Bill 2768/2022 assigns regulatory responsibilities over digital platforms to Anatel (National
Telecommunications Agency). In relation to the broader scope of competition, a recent initiative by
the Ministry of Finance further expands this debate, corroborating Cade’s contribution to the public
consultation organized by the Ministry, emphasizing the need to expand the powers of the Brazilian

1 The Advanced Research Projects Agency (ARPA) was founded in 1958 by the U.S. Department of Defense as a response
to the Soviet Union’s launch of Sputnik. Its primary mission was to avoid technological surprises by funding high-risk, high-re-
ward research and development initiatives. ARPA was instrumental in breakthrough innovations like ARPANET - the forerunner
of the internet - and laid the groundwork for what would later become DARPA.
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competition authority to address issues of market power in the digital environment (Ministério [...], 2024).

These initiatives represent an effort to position Brazil as a significant player in the governance
of the digital economy, structuring a comprehensive framework that addresses multiple regulatory
aspects, including labor rights, content moderation, Al transparency, ethical standards, and fair
competition in digital markets. However, despite these initiatives, none of these proposals have
advanced in the national legislature, highlighting the difficulties in constructing effective governance
mechanisms and the implications of a complex political economy that is challenging for both the
executive branch and advocates of new regulatory instruments.

Onthe other hand, in terms of industrial policy, Brazil seems to be working towards developing
a plan that aligns with international examples and the broader vision of the new role of industrial
policy for technology in the 21st century. The Ministry of Development, Industry, Trade and Services
(MDIC) is a key agent in shaping this process, focusing on fostering inclusive technological growth. A
new dimension of this policy is emerging, emphasizing not only development through subsidies but
also reducing barriers to entry for smaller players and repositioning Brazil within the competitive
global technology landscape. The MDIC is committed to driving initiatives that support infrastructure
development, education, and innovation, with particular attention to Al as a strategic area for
technological advancement and economic competitiveness (MCTI, 2024).

In this sense, the Brazilian Al Plan, known as “IA para o Bem de Todos” (Al for the Benefit of
All) (MCTI, 2024), represents a significant shift in strategy, emphasizing inclusive growth and reducing
concentration in the tech sector. The plan outlines a broad range of strategic actions, such as
fostering public-private partnerships, supporting the development of Al infrastructure, and promoting
education and training in Al-related fields, thus creating opportunities for smaller companies to
innovate and participate actively in the digital economy. The plan includes substantial investments
in digital infrastructure, like constructing high-capacity data centers powered by renewable energy
and developing one of the world’s most powerful supercomputers. These initiatives aim to make
the digital landscape more accessible and provide an environment that encourages new entrants,
enhancing Brazil's competitiveness in the Al sector.

Furthermore, the Brazilian Al Plan focuses on building a sustainable and inclusive innovation
ecosystem. With over RS 23 billion in planned investments from 2024 to 2028, the plan’s strategy
revolves around infrastructure development, capacity building, and regulatory support for Al.
Establishing a network of regional centers of excellence in Al, promoting the use of Al in public
services, and ensuring data sovereignty through models that reflect Brazil's cultural diversity are
key elements of the plan (MCTI, 2024). These efforts aim not only to enhance Brazil's technological
competitiveness but also to integrate underserved regions and communities into the digital economy,
contributing to a more equitable high-tech landscape.

Returning to the role and actions of Cade, it's understood that within this set of distinct
initiatives, Cade can and should fulfill three distinct roles beyond its already established functions
and its role as an organizer of antitrust public policy and competition advocacy.

First, Cade should strengthen its actions in structural analysis and conduct assessment
through the ex post model already exercised by the authority. This would involve enhancing its
current capabilities to effectively analyze and respond to anti-competitive behavior after it occurs,
ensuring accountability and market fairness. Second, Cade should focus on developing initiatives on
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the administrative level and work directly with the executive branch to establish a new regulatory
framework. This framework would position Cade as the central regulator of competition in digital
markets, using ex ante tools to prevent anti-competitive behavior before it takes place. By proactively
shaping market conditions, Cade can help create an environment that deters monopolistic practices
and encourages fair competition from the outset. Third, Cade should cooperate with other regulatory
agencies and ministries to play an ancillary role in developing competition-promoting measures that
align with broader public policies, such as the Brazilian Al program. This cooperation would ensure that
these initiatives have pro-competitive foundations and effects, contributing to an environment where
policies not only support innovation but also ensure a level playing field for all market participants,
thereby fostering a more dynamic and inclusive digital economy.

An illustrative example of the complex interplay between industrial and competition policy in
Brazil is the development of Pix by the Brazilian Central Bank (BCB). Pix is more than just a payment
tool - it constitutes a form of digital public infrastructure and reflects a deliberate industrial policy
intervention aimed at increasing competitiveness and efficiency in the banking and payments sectors.
By introducing a low-cost, real-time, and universally accessible payment system, the state effectively
entered the market with a transformative product that restructured incentives and business models,
particularly impacting incumbents such as acquirers and card networks. This move underscores the
dual nature of the state’s role - not only as a regulator but also, in some sense, as a market participant.

This dual role introduces a unique tension in the application of competition policy. On one
hand, competition enforcement authorities such as Cade must ensure that the scale and asymmetric
power of state-led interventions - like Pix - do not inadvertently suppress competitive market
structures or crowd out private innovation. On the other hand, Cade must also be prepared to
shield such public innovations from retaliatory or exclusionary strategies by incumbent firms whose
entrenched market positions are disrupted by these exogenous shocks. In this sense, the role of
competition policy is ambivalent: it must safeguard the market from both the potential distortions
introduced by state intervention and the anti-competitive reactions from dominant private actors.

To fulfill this dual function, competition policy must be embedded into the very design and
rationale of industrial policy from the outset. This means incorporating competitive safeguards and
market contestability goals into the initial policy framework - a “quasi ex ante” role — while also
maintaining a formal ex post function of monitoring, enforcement, and remedial action. The case of
Pix illustrates the need for greater institutional coordination: while the Central Bank leads the policy
initiative, agencies such as Cade should be involved early in the process to help design mechanisms that
mitigate potential harms to market dynamics and ensure the long-term sustainability of competitive
conditions. This coordination could also extend to innovation-focused institutions like MDIC and the
Ministry of Science, Technology and Innovation (MCTI), reinforcing a more integrated and strategic
governance model for industrial and competition policies in Brazil's digital economy. By supporting
these initiatives, Brazil aims to create an environment where innovation is accessible to a diverse
set of players, regardless of size or capital capacity. The emphasis on infrastructure and training
within the Brazilian Al Plan is vital to reducing barriers for new entrants and enabling smaller firms to
compete effectively in a landscape often dominated by larger platforms. This inclusive approach may
prove essential for creating a resilient digital economy that aligns with broader socio-economic goals.
In this context, ongoing efforts to democratize Al development - if paired with a more proactive and
adaptive regulatory stance from Cade - could potentially contribute to reshaping Brazil's competitive
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landscape in ways that promote inclusive, sustainable growth. More broadly, a truly comprehensive
competition policy must extend beyond traditional antitrust analysis, encompassing the unique
challenges of the digital economy, sustainability, labor rights, and the competitiveness of small
enterprises. By incorporating these diverse aspects, Brazil can build a regulatory framework that not
only supports innovation but also protects consumer rights and promotes an equitable environment
for all market participants. This inclusive approach is essential for creating a resilient digital economy
that meets broader socio-economic goals.

CONCLUSION

In conclusion, this article underscores the evolving relationship between industrial and
competition policies, highlighting the importance of a more integrated approach within the digital
economy. The analysis of Brazil's areas of action - regulatory governance, competition enforcement,
and industrial policy - demonstrates the complexity of balancing state intervention and market
competition. Cade’s role, as both a regulator and a promoter of innovation, is pivotal in maintaining
this balance, showing how antitrust enforcement can align with broader industrial objectives without
compromising competition.

These preliminary insights indicate that a comprehensive competition policy must go beyond
traditional antitrust measures to address the challenges of the digital economy, sustainability, labor
issues, and the competitiveness of small enterprises. By incorporating these diverse aspects, Brazil
can create a regulatory framework that fosters innovation, protects consumer rights, and ensures fair
competition for all market participants. This inclusive and forward-looking approach is crucial for
building a resilient and dynamic digital economy that supports broader socio-economic objectives.
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STRUCTURED SUMMARY

Context: The Brazilian economy has undergone significant digital transformation, and retail is no
exception. More retailers are now using digital tools and offering customers more attractive offers
on how to shop, which in turn has brought offline and online retail closer together to the benefit
of consumers.

Objective: To analyze how increasing retail digitalization has altered competitive dynamics between
sales channels and how these changes are reflected in consumer behavior patterns and choices.

Method: Economic literature review and descriptive statistics using publicly available data.

Conclusions: Digital transformation in Brazilian retail has been incremental rather than disruptive,
with evidence showing that online and offline channels compete while serving complementary roles.

Keywords: digitalization; retail sector; market competition; transaction costs; e-commerce;
Brazilian market.

JEL Classification: L81; L86; D23; 033.

RESUMO ESTRUTURADO

Contexto: a economia brasileira passou por significativa transformacao digital, e o varejo nao
é excecao. Cada vez mais varejistas estao usando ferramentas digitais e oferecendo aos clientes
propostas mais atraentes de como comprar, 0 que por sua vez aproximou o varejo offline e online em
beneficio dos consumidores.

Objetivo: analisar como a crescente digitalizagao do varejo alterou a dinamica competitiva entre
canais de venda e como essas mudancas se refletem nos padroes de comportamento e escolhas
dos consumidores.

Método: revisao de literatura econémica e uso de estatisticas descritivas a partir de dados piblicos.

Conclusoes: a transformacao digital no varejo brasileiro tem sido incremental ao invés de disruptiva,
com evidéncias mostrando que os canais online e offline competem enquanto desempenham
papéis complementares.

Palavras-chave: digitaliza¢ao; setor varejista; competicao de mercado; custos de transacao; comeércio
eletronico; mercado brasileiro.

Summary: 1. Introduction; 2. How digitalization changed
retail in Brazil; 2.1. Does online channel compete with
offline channel?; 2.2. Data and methodology; 2.3. The
digitalization impact on retail competition dynamics;
2.3.1. Omnichannel shopping: the hybrid approach; 2.3.2.
Differences in consumer behavior across sectors; 2.3.3.
E-commerce growth and its challenges; 2.3.4. Competition
dynamics in Brazil; 3. Conclusion; References.
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1 INTRODUCTION

Digital adoption represents a fundamental shift in how many companies and industries
operate, creating new markets and services, with disruption manifesting in different ways across
sectors. Whileinsome cases digitalization has enabled the rapid creation of entirely new digital markets
and services, in many traditional sectors the transformation has been more cumulative, with digital
technologies gradually enhancing and complementing existing market dynamics rather than replacing
them entirely. This transformation has delivered benefits to consumers and businesses, enhanced
competition, and boosted productivity across sectors. By reducing transaction costs, increasing price
transparency, and enabling the development of new business models, digital technologies create
new business models that foster a more dynamic landscape, catalyzing productivity gains across the
economy while changing and preserving the fundamental characteristics and nature of these markets
(vial, 2019)".

Cennamo (2021) states that the effects of digitalization are also evident in many traditional
sectors that have undergone digital transformation, such as banking, media, and hospitality®. While
creating opportunities for smaller, innovative firms to enter and disrupt some markets, the competitive
dynamics between traditional and digital channels have been at the forefront of discussion amongst
antitrust regulators and policymakers in several jurisdictions, including in Brazil. The competition
between online and offline channels is a key element in this discussion.

Theimprovementsforcustomers caused by digitaltoolsare particularly evidentin e-commerce,
where technologies have enabled new sales strategies, optimized inventory, and streamlined
operations. Traditional brick-and-mortar stores and online sales methods now consistently interact
and compete, blurring the lines between offline and online channels.

Recent evidence from the Brazil's Ministry of Finance® report on the competition of digital
platforms demonstrates that economic growth and productivity gains are directly linked to the
adoption of digital technologies across different sectors of the economy. The magnitude of these
effects, however, varies significantly across markets and depends on structural conditions and
competitive dynamics. Understanding these market-specific characteristics and their broader impact
on competition and productivity is crucial as Brazilian regulators and policymakers debate regulatory
approaches to digital markets.

Given this context of broad digital transformation across the economy, this paper focuses
on digitalization impacts on Brazilian retail's dynamics as a case study of particular interest.
The present work has three specific objectives: (1) to analyze how digitalization has reshaped
competitive structures in Brazilian retail by examining the interaction between traditional
and digital channels; (2) to identify digital adoption patterns across different retail segments,
highlighting sectoral variations; and (3) to assess whether online and offline channels constitute

7 As Vial (2019) points out, digital transformation brings structural changes that help companies reduce frictions in
value creation, particularly in sectors where transaction and operational costs were initially high.

8 In Cennamo (2021, p. 39), the author affirms that digitalization has led to the creation of new business models in
traditional sector of the economy, such as automotive, retail and hospitality, and that the creation of these new models has
often originated in startups.

9 The recent report released by the Finance Ministry on the economic and competition aspects of platform regulation
associates digitalization with significant productivity gains and economic growth (Brasil, 2024).
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separate relevant markets or compete directly with each other.

Retail provides an ideal setting to examine how digitalization affects market dynamics, as it
combinestraditional physicalinfrastructure with emerging digital capabilities, while directly interfacing
with evolving consumer preferences and behaviors. Specifically, this study investigates market shares
outcomes disaggregated by sales channels and sector over time, and explores consumers behavior
linked with competitive findings. Through analyzing the Brazilian retail sector’s digital transformation,
this analysis provides better understand both the opportunities and limitations of digitalization in
traditional industries.

The following sections explore a central question driving debate about retail digitalization:
to what extent do online and offline channels compete with each other? Section 2.1 examines the
theoretical foundations of this competition, drawing on transaction cost economics and recent
literature on omnichannel retail dynamics. Sections 2.2 and 2.3 then apply this framework to the
Brazilian market, analyzing empirical data on consumer behavior, price convergence, and channel
interactions. This analysis challenges simplistic narratives of digital disruption, revealing instead a
more nuanced competitive relationship where channels simultaneously compete and complement
each other, while traditional retailers adapt through hybrid business models and consumers
demonstrate increasingly fluid “zigzag” shopping patterns across digital and physical environments.

The primary contribution of this paper is to provide a theoretical framework, through
literature review and the use of complementary data to provide evidence that the digitalization
process in Brazilian retail has been more incremental than disruptive. Using data from IBGE (Brazilian
Institute for Geography and Statistics), CETIC (Center for Studies on Information and Communication
Technologies), together with the finds of the Ministry of Finance’s report on digital regulation. These
findings have important implications for competition policy, suggesting that regulatory frameworks
should recognize the complex interplay between online and offline channels rather than treating
them as separate markets.

2 HOW DIGITALIZATION CHANGED RETAIL IN BRAZIL

Digital transformation in retail has been examined through multiple theoretical lenses in
the literature. This section builds on several complementary frameworks including transaction cost
economics (Williamson, 1985; North; Wallis, 1994), platform competition theory (Parker; Van Alstyne;
Choudary, 2016; Evans; Schmalensee, 2016), and digital business model innovation (Vial, 2019; Verhoef
et al., 2021). Together, these perspectives help explain how digitalization has reshaped retail by
reducing various transaction costs, enabling new competitive dynamics, and transforming business
models. This section first examines the theoretical foundations of digital transformation in retail
before analyzing the specific case of Brazilian retail markets.

Digital technologies have emerged as important tools in reducing operational and
transactional costs across sectors. By creating shared infrastructure and standardized processes,
digital solutions help minimize many traditional barriers to transactions, such as search costs and
information asymmetries.

Through mechanisms like digital search tools, standardized payment systems, and automated
feedback mechanisms, digital technologies facilitate smoother exchanges and lower frictions
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traditionally associated with transactions (Cusumano; Gawer; Yoffie, 2019). By facilitating smoother
exchanges through transparent feedback systems and data algorithms, digitalization lower frictions
traditionally associated with negotiations and post-transaction enforcement, ultimately improving
market efficiency. This is particularly relevant in retail settings, where digital adoption enables
matches and transactions that might be economically unfeasible through traditional channels due to
high search, coordination, or monitoring costs.

The reduction of transaction costs may not be automatic, as its intensity depends on the
nature of the product, service and business model. Following Williamson (1985) and North and Wallis
(1994) proposed framework, Golovanova et al. (2024) analyze how digitalization may help reduce
transaction costs at different stages:

1. Ex ante costs: Costs incurred before a transaction, including search and information
costs, as well as negotiation and contracting costs.

2. Ex interim costs: Costs associated with executing the transaction itself.

3. Ex post costs: Costs related to monitoring, enforcement, and dispute resolution after
a transaction.

Figure 1 illustrates how digitalization may work to minimize costs at each of these stages in
a retail setting. At the ex-ante stage, search and price comparison tools have significantly reduced
information gathering costs, with CETIC data showing increasing use of online price research by
Brazilian consumers, even for offline purchases. For ex-interim costs, standardized payment systems
and delivery services streamline transaction execution. In addressing ex-post costs, integrated
rating systems and user reviews create transparent feedback mechanisms, reducing monitoring and
enforcement costs through automated reputation systems.

Figure 1 - Examples of cost reduction potential found in the Brazilian retail

Source: Author’s elaboration

This systematic reduction of transaction costs at each stage is evidence of how digitalization
may be transforming Brazilian retail by addressing specific friction points in the transaction process
(Goldfarb; Tucker; 2019, Calvano; Polo, 2021). To further discuss the impacts of digitalization on the
economy, it is important to distinguish between two broad categories of digital transformation. The
first category, referred to as “Primarily Digital Sectors”, includes services that operate predominantly
online, such as search engines, social media platforms, and pure digital content providers. This
distinction between born-digital and digitally transformed sectors aligns with typologies proposed
by several scholars (Mclntyre; Srinivasan; 2016, Nooren et al.; 2018) who emphasize the different
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transformation paths across industries.

These sectors were born digital and maintain minimal physical infrastructure beyond their
technical operations.

The second category encompasses traditional sectors that have undergone significant
digitalization while maintaining substantial offline presence. This includes industries like retail,
banking, and transportation, where physical infrastructure and face-to-face interactions remain
important despite increasing digital capabilities. These sectors present particularly interesting cases
for analyzing how digital transformation affects existing market structures and competitive dynamics.

This paper focuses on the second category, examining how traditional sectors - particularly
retail - adapt to and benefit from digital technologies while maintaining significant offline operations™.
The evidence, as it later explored in more detail, indicates that digital and offline channels do indeed
compete across many sectors of the economy.

2.1 Does online channel compete with offline channel?

Evidence suggests that companies compete across multiple channels, particularly as
digitalization has reduced operational frictions and business models vary in their reliance on physical
assets and technological capabilities, with different features and cost structures. This competitive
interaction is especially evident in markets where companies combine physical infrastructure with
digital capabilities to serve customer needs, the “brick-and-click” model™.

Hovenkamp (2024) makes a compelling case that online and offline channels are not siloed,
but rather exist in a state of active competition. He argues that the focus should be on the products
and services being offered, rather than the digital or physical nature of the firm itself. According to the
author, digitalization does not create an absolute separation between the two types of markets, and
competition actively occurs between the products offered by digital and offline firms.

Hovenkamp (2024) also points out that hybrid models - where companies operate both digital
and physical channels in an integrated way, often called “bricks-and-clicks”? - blur the lines between
digital and offline channels. Many firms now operate in both digital and physical spaces, eroding
any clear distinction between the two. The author emphasizes that market definition should rely
on empirical evidence of substitutability rather than the nature of the channel. In this direction,
Cade has employed consumer surveys to assess substitutability patterns and define competition
boundaries based on actual user behavior rather than theoretical assumptions®. This perspective is

10 These categories are used as analytical constructs to help understand different patterns of digital adoption and
their implications. In practice, virtually all modern businesses utilize some degree of digital technology in their operations. The
distinction lies in the extent to which digital technologies are central to the business model and service delivery, rather than
implying a complete absence of digital tools in traditional operations.

1 See Hovenkamp (2024), “Antitrust and eMarkets”, for a discussion of how brick-and-click models enhance competi-
tion across channels, integrating physical and digital infrastructures.

12 Hovenkamp (2024) refers to this as the “Bricks-and-Clicks” model, where companies integrate their physical opera-
tions with e-commerce channels to create a more dynamic and flexible business model.

13 See Cade’s analysis in the iFood case (Processo Administrativo n2 08700.004588/2020-47) and Google cases (In-
quérito Administrativo n® 08700.003498/2019-03), where surveys were used to understand consumer behavior and market
boundaries. For a comprehensive analysis of these cases, see Bastos (2023) ‘Mercados de Plataformas Digitais - Versao Revista
e Atualizada’. All Cade’s cases mentioned in this article can be consulted at: https://tinyurl.com/y7obr4z5.
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consistent with Rochet and Tirole (2003) seminal work on platform competition, which emphasizes
how interactions between different user groups shape competitive dynamics.

When assessing whether digital goods and services compete with those from offline channels,
the key consideration is whether consumers view and treat these options as substitutes. The ability
to substitute between digital and traditional offerings is critical in determining whether they truly
compete within the same market, reinforcing the need for an empirical approach to market definition.
This perspective aligns with the broader discussion of product-centric competition, where the focus
is not on the nature of the firm - whether digital or offline - but rather on how well its products or
services meet the same consumer needs.

This is particularly evident in the case of the retail sector, where the distinction between
digital and offline channels becomes increasingly blurred. Consumer behavior has evolved to what
has been termed ‘zigzag consumption’, where individuals move fluidly between online and offline
channels throughout their purchasing journey (Brasil, 2024, p. 26). While shopping experiences may
differ between channels, consumers exhibit heterogeneous preferences regarding these differences -
some value the immediate access and tactile experience of physical stores, while others prioritize the
convenience of digital. A book purchased online through a marketplace competes directly with one
bought from a local bookstore, with consumers choosing based on their individual preferences for
factors such as price, convenience, delivery speed, or in-store experience. This pattern of consumer
behavior, where individuals actively switch between channels to optimize their purchasing decisions,
has led retailers to adopt omnichannel strategies, further intensifying the competitive interaction
between online and offline channels.

It is then straightforward to understand how the rise of hybrid models, such as “Bricks-and-
Clicks”, further blurs the lines, as many offline retailers integrate digital channels into their operations
to meet evolving consumer preferences. This convergence underscores the importance of considering
empirical evidence when defining relevant markets in retail, as the nature of competition is shaped
more by consumer behavior and the interchangeability of products than by the business model and
the digital or physical presence of the firm. As Hagiu and Wright (2015) demonstrate, the boundaries
between different business models become increasingly flexible as firms adapt their strategies to
changing market conditions and consumer preferences.

Across these sectors, the competition between different business models exemplifies the core
arguments presented by Hovenkamp (2024). It reinforces the idea that digital and offline channels are
not distinct or isolated, but rather, they compete for the same consumer needs.

As a result, the competition between digital and offline channels has significant implications
for both innovation and productivity growth. In one side, offline channels face increased pressure
to innovate, as they must adopt more efficient processes to remain competitive with digital-focused
companies. As highlighted in the Ministry of Finance report (Brasil, 2024), the intensive use of
digital technologies is crucial for driving productivity gains across various sectors of the economy,
emphasizing the importance of fostering competitive environments that stimulate innovation and
ongoing development. This competitive pressure drives offline businesses to rethink their strategies
and embrace digital transformation to stay relevant in the evolving marketplace.

In the present case, digital retailers observe substantial gains in efficiency, as they operate with
fewer assets while achieving faster growth compared to traditional firms, as demonstrated by Parker,
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Van Alstyne, and Choudary (2016). In the Brazilian context™, most of the potential gains stemming from
the digitalization process remain to be fully realized, as Brazilian companies lag behind in the productive
use of digital tools compared to OECD averages despite ample access to broadband (OECD, 2020).

As mentioned above, beyond traditional benefits such as economies of scale, scope, and
network effects, a crucial advantage of digitalization lies in its ability to reduce transaction costs,
particularly in retail settings. This reduction enables matches and transactions that might be
economically unfeasible in offline channels due to high search, coordination, or monitoring costs
(Goldfarb; Tucker, 2019). For instance, niche products that would be too costly to stock and sell in
physical stores can find viable markets through digital channels, where the costs of matching buyers
with specific preferences to specialized sellers are significantly lower. This transaction cost reduction
is especially relevant in retail as it can facilitate a higher volume of transactions at lower costs per-
transaction, enabling markets to operate more efficiently. The ability to reduce these friction costs
represents a distinct contribution to market efficiency, separate from traditional scale, scope and
network effects.

Furthermore, digitalized sectors exhibit significant user heterogeneity and more localized
rather than global network effects, which is key to understanding retail competition dynamics. While
global network effects depend on the total user base, retail network effects are typically local -
consumers mainly value users in their own segment or “neighborhood”. As Calvano and Polo (2021)
point out, this supports competition by allowing multiple firms to coexist serving different market
segments and enabling new entrants to compete by focusing on specific niches rather than needing
to build a large total user base. This explains, for instance, the rise of specialized retail business
focusing on specific product categories (Xu, 2014).

Multi-homing is another key factor boosting competition in digital retail, as both consumers
and sellers frequently use multiple online retailers simultaneously with low switching costs”. This
fundamentally changes competitive dynamics, as using online retailers no longer requires giving
up access to incumbent networks. This makes it significantly easier for new entrants to persuade
consumers to ‘try out’ their services, even if they initially lack the scale of established incumbents
(Calvano; Polo, 2021).

Additionally, the high heterogeneity of business models and the large number of players still
active in these markets contribute to the competitive gains mentioned. As highlighted in the ALAI study
(2023), the e-commerce sector in Brazil includes dozens of relevant players. This diversity supports a
more balanced competitive environment, allowing numerous firms to coexist and thrive. Brazil's large
market size plays a crucial role in enabling sustainable operations for multiple companies. As Morais,
Lima and Takahashi (2023) demonstrate, companies can achieve minimum viable scale with relatively
small market shares, allowing various firms to reach sustainable growth levels while serving different
customer segments.

14 The Ministry of Finance further reinforces that digitalization has the potential to significantly boost productivity in
Brazil, contributing to economic growth by fostering a competitive environment that promotes the adoption of digital techno-
logies (Brasil, 2024).

15 According to Akman (2022), Brazilian consumers demonstrate a high propensity for multi-homing in digital retail,
surpassing all other countries in the study. The research revealed that Brazilian shoppers actively engage with an average of
four different online retail platforms for their purchasing needs.
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In the light of the digitalization process that many industries have been through, it is expected
that industries with high transactional and operational costs should be the first to digitalize due
to the significant potential for efficiency gains'. The innovation provided by digitalization has also
allowed sectors heavily dependent on personnel and physical operations to reduce transaction and
operational costs, as is the case with retail.

2.2 Data and methodology

This section presents the data sources and methodology used in this analysis of Brazilian
retail digitalization. This study draws primarily from two complementary datasets that provide both
supply-side and demand-side perspectives on digital transformation in the retail sector.

The data from CETIC is the result of an annual survey on domiciles and firms regarding the
level of access and use of information and communication technologies. Both the individual-level
and firm-level surveys examine household access to and use of information and communication
technologies, with recent iterations including detailed questions about online purchasing habits,
delivery preferences, and price research behavior.

It is important to note that CETIC's survey design varies across years, with some questions
administered annually while others do not appear every year, often biannually. Throughout this study
the most recent data available for each indicator is presented, which means that not all statistics
necessarily correspond to the same reference period. To mitigate potential comparison issues arising
from this approach multiple years of data are presented whenever possible, allowing for meaningful
temporal analysis despite variations in data collection schedules.

The other main data source is the Annual Trade Survey (PAC, from Portuguese Pesquisa Anual
de Comércio) (IBGE, 2022), which investigates information about the basic structural characteristics of
the business segment of commercial activity in Brazil. The survey uses formally constituted commercial
companies whose main source of revenue is commercial activity as the unit of investigation.

PAC collects various economic and financial information, including gross and net revenues;
marketing margin; number of companies and local units; employed personnel; personnel expenses;
financial, operational and non-operational expenses; purchases and inventories of goods for resale;
and acquisitions and disposals of fixed assets, among other aspects.

The survey is conducted annually with national geographic coverage, and results are published
for Brazil, Major Regions, and Federation Units. This comprehensive dataset allows the analysis of
the evolution of traditional and digital sales channels across different retail segments and regions,
providing crucial insights into how digitalization has impacted the structure and dynamics of Brazilian
retail. The PAC data is particularly valuable for examining revenue distribution between online and
offline channels, as well as tracking changes in market structure over time.

16 Digitalization has notably reduced search costs, improved price transparency, and enhanced operational efficiency,
making these industries prime candidates for early adoption of digital technologies (Goldfarb; Tucker, 2019). In retail, for example,
the rise of e-commerce led to a redistribution of market share from higher-cost producers to more efficient digital firms, driven
by the reduction of transaction costs (Goldmanis et al., 2010). Furthermore, online business models have streamlined previously
high-friction processes, enabling industries with significant operational burdens to operate more efficiently (Hanelt et al., 2022).
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From the PAC (IBGE) data, was extracted information on revenue distribution across sales
channels, with special attention to the proportion of sales conducted through internet channels versus
traditional methods. To account for sectoral differences, separate analyses for specific retail divisions
were conducted, excluding categories like supermarkets and fuel retail where physical infrastructure
requirements create natural barriers to digital adoption.

The CETIC survey data complemented this analysis by providing insights into consumer
behavior, including online purchasing habits, delivery preferences, and price research practices. This
dual approach - examining both supply-side data from PAC and demand-side information from CETIC
- provided a more comprehensive understanding of the Brazilian retail digitalization process.

When presenting results, data from multiple years are often displayed to facilitate temporal
comparisons, especially important given the acceleration of digital adoption during the COVID-19
pandemic period. For certain analyses, this study focuses on firms with over 20 employees to minimize
the impact of infrastructural challenges that smaller businesses face when transitioning to digital
channels, allowing better isolation of competitive dynamics from structural limitations.

This methodological approach enables the observation of not only the growth of e-commerce
in Brazil but also the emergence of hybrid business models and the persistent importance of
traditional retail channels, reflecting the incremental rather than disruptive nature of digitalization
in Brazilian retail.

2.3 The digitalization impact on retail competition dynamics

Evidence shows that technology adoption can enhance retail market competition through
several channels. Although online and offline prices can be nearly identical (Abrantes-Metz; Maloney,
2022), research shows that online prices tend to be more responsive, changing approximately every
three weeks versus every four to five months in physical stores (Gorodnichenko; Talavera, 2017).

Technology adoption has also significantly lowered barriers to entry, allowing small sellers
to reach broader markets and quickly scale their operations (Verhoef et al., 2021; Lendle et al., 2016).
In sectors like retail, small sellers can reach broader markets through e online marketplaces, directly
competing with established brands. The ability for small entrants to quickly scale through these
marketplaces increases competitive pressure on incumbent firms, driving innovation and efficiency
within the market”. Studies consistently show significant consumer benefits from these competitive
dynamics, driven by increased choice (Dolfen et al., 2023). Digital technologies also reduce search costs,
which enable consumers to easily compare prices and features across sellers, making it harder for
inefficient or overpriced sellers to survive while expanding consumer choice (Goldfarb; Tucker, 2019).

The pro-competitive effects of digitalization described above are evident both in general
retail transformation and specifically within the Brazilian market. Brazil's retail sector demonstrates
many of the pro-competitive elements discussed in the theoretical framework, where digitalization
helps reduce transaction costs and enhance market efficiency. Consistent with the theoretical
predictions about how digital transformation affects market dynamics, the analysis of empirical data

17 For Verhoef et al. (2021, p. 893) this phenomenon is called digital agility and relates to the “ability to sense and
seize market opportunities provided by digital technologies”, and in the digitalization process is related to the intensified
competition due to the removal of barriers to entry.
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from the Brazilian retail market reveals how competition, consumer behavior, and business strategies
have evolved as firms adopt digital technologies and new business models emerge.

The following analysis examines key dimensions of this transformation in Brazilian
retail: omnichannel strategies, sectoral variations, e-commerce growth patterns, and resulting
competitive dynamics.

2.3.1. Omnichannel shopping: the hybrid approach

In the Brazilian context, the “TIC Individuos” survey data® demonstrates the integration of
hybrid retail models into consumer behavior. By 2022, approximately one-third of online shoppers
reported using hybrid shopping models. This adoption pattern indicates that the “brick-and-click”
approach aligns with consumer preferences while providing established retailers with a competitive
strategy to respond to ongoing digitalization.

As previously exposed, omnichannel approaches have become standard practice among
traditional retailers, reflecting evolving consumer preferences. Data demonstrates the diverse ways
consumers receive their online purchases: research conducted by McKinsey and Company (2024)
shows that 55% of consumers prefer digital or omnichannel shopping experiences. The research also
indicates that, in the foreseeable future, online channel will not prevail as the only way to shop,
since a significant group of consumers still values traditional retail channels. IBGE data demonstrates
that, even with accelerated e-commerce growth, especially during the pandemic, online sales still
represent a relatively small portion of total retail™.

18 All the CETIC data used is available at https://cetic.br/pt/microdados/ (Bases [...], 2024).

19 Digital retail companies, despite their growing visibility and increasing presence, represent only a small portion of
the broader Brazilian retail market. This becomes more apparent when analyzing data from IBGE's Annual Commerce Survey
(PAC), which tracks the share of retail revenue attributed to online sales. The data indicates that, while e-commerce is gaining
momentum, traditional sales channels continue to dominate the Brazilian market. Data from IBGE's PAC shows that since 2019,
traditional brick-and-mortar retail has maintained its position as the primary sales channel. This has important implications
for understanding the dynamics of digitalization in the retail sector.
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Graph 1 - Share of users that purchased products online, by delivery method (2018 and 2022)

Source: TIC Individuos (Bases [...], 2024), author’s elaboration. Graph displays the share of
interviewed consumers that indicates that has, on the last 12 months preceding the interview,
utilized each delivery method.

Graph 1 above presents results from the TIC survey on consumer behavior towards omnichannel
shopping. The data shows that by 2022, nearly a third of consumers had adopted omnichannel options when
receiving products purchased online. This trend reflects the growing consumer preference for flexibility in
how they shop and receive goods, blending online and offline experiences to meet their needs.

While this hybrid approach gains traction, digital adoption varies significantly across retail
segments, with product characteristics and consumer preferences influencing digitalization patterns.

2.3.2. Differences in consumer behavior across sectors

As Hovenkamp (2024) highlights the extent of competition between online and offline
channels varies depending on the product category. In some cases, such as consumer electronics
or books, e-commerce has become very popular due to the convenience of online product searches.
However, in other sectors, such as grocery retail, physical stores still capture the lion’s share of sales,
as logistical challenges and consumer preferences for inspecting products in person limit the growth
of online channels.

Data from CETIC shows that digitalization adoption varies significantly across retail sectors
in Brazil. While some segments readily embraced e-commerce, others face substantial barriers -
particularly in categories like supermarkets and fuel retail, where physical infrastructure requirements
and logistical demands create natural obstacles to online operations.
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The last available official data related to the Brazilian retail sector (PAC-IBGE, 2022), that
shows how different channels and sector of Brazilian retail have adopted digital sales, as shown
in Graph 2. It is possible to identify another perspective of the progress of the digital channel in
Brazil. The percentage of sales conducted through the internet for different retail divisions reveal
significant discrepancies. For instance, sectors like electronics, home appliances, and furniture have
shown a much higher propensity to adopt digital sales channels. This can be attributed to several
factors, including the nature of the products (which are easier to sell and distribute online) and the
consumers’ willingness to purchase these goods without the need for physical inspection.

Sectors such as clothing, which might seem ripe for digital transformation, have faced slower
adoption rates. Consumers often prefer to physically try on clothes before purchasing. Although these
discrepancies may also result from the potential for reducing operational and transaction costs,
cultural factors and local consumer preferences should not be disregarded.

Graph 2 - Percentage of total revenue divided into internet channels and others (2022)

Source: PAC (IBGE, 2023), author’s elaboration. Notes: The divisions of the retail and commerce
presented are the same as those presented in the IBGE's survey. The graph presents the share of
total retail value in each category that is sold through internet or other channels.

A more suitable approach to assess the degree of digitalization should consider how product
characteristics and consumer preferences shape channel selection decisions, rather than merely
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identifying which segments are more digitalized. Specific product attributes - such as need for physical
inspection, perishability, and purchase frequency - interact with consumer preferences to determine
online-offline channel suitability. For instance, consumers often prefer to personally examine
perishable items in supermarkets. Similarly, the inherent physical nature of fuel retail presents
particular challenges for digital distribution. This product and preference-centered perspective
provides a more nuanced understanding of online-offline competition across retail contexts, beyond
simple categorization of sectors by digitalization potential.

Graph 3 - Main obstacle to selling online, as answered by companies (2017 and 2019)

Source: TIC Empresas (Bases [...], 2024). Notes: This identifies the main, but not all, obstacles the
companies face when selling online. The graph displays the percentual of business interviews that
identified each presented answer as the main obstacle for selling products or services online.

These sectoral variations and obstacles help explain why e-commerce in Brazil has followed
an incremental rather than disruptive growth trajectory.

2.3.3. E-commerce growth and its challenges

Graph 4 tracks the overall growth of e-commerce in Brazil over a series of years, illustrating
the steady increase in the share of retail revenue generated online. Between 2006 and 2021, there
was a clear upward trajectory, with online sales gaining importance, particularly during the COVID-19
pandemic, when lockdowns and health concerns drove consumers towards online shopping. However,
even with this boost, the proportion of total retail revenue derived from online sales remains modest.

The pandemic undoubtedly accelerated the growth of e-commerce, but this growth has not
=displaced traditional retail to a significant degree. In 2021, online sales still represented only a small
fraction of total retail revenue. This highlights an important characteristic of the Brazilian market:
while digitalization is progressing, itis still in its early stages compared to more developed economies.
Factors such as internet infrastructure, consumer trust in online transactions, and payment system
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accessibility continue to influence the slower adoption of e-commerce.

Graph 4 - Percentage of total retail and commerce revenue divided between internet and other
channels (2006 - 2020)

Source: PAC (IBGE, 2023). Notes: This graph presents the division based on the total revenue of
commerce and retail. Revenue in the x-axis in millions of BRL and displayed on the top of the bars.
The share of sales through internet or other channels in displayed inside the bars of each category.

The geographic distribution of digital retail adoption reflects broader structural challenges
in the Brazilian market. Urban centers demonstrate higher digital engagement due to superior
infrastructureand logistics networks, while ruralareas showlimited adoption. Thisspatial heterogeneity
provides important context for understanding the pace and extent of retail digitalization across Brazil's
diverse regions. This geographical variance in digital adoption reflects both infrastructure limitations
and socioeconomic differences between urban and rural areas, directly impacting retailers’ ability to
implement digital strategies and consumers’ capacity to engage with online commerce.

Graph 5 provides a more focused analysis by examining firms with over 20 employees.
By restricting the data to larger companies, the impact of infrastructural challenges that smaller
businesses face when transitioning to digital channels can be reduced. These larger firms are more
likely to have the resources to invest in technology and logistics, which are critical for e-commerce
success.

Despite these advantages, the graph reveals a similar pattern: while the percentage of sales

made through the internet has increased, it still accounts for less than 20% of total sales by 2022. This
finding underscores a key point about the Brazilian retail market: even among larger, more resource-
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rich companies, the shift to online sales has been slower than might be expected. Offline sales
channels continue to play a dominant role, and the reliance on physical infrastructure remains strong.

Graph 5 - Percentage of selected retail categories revenue divided between internet and other
channels (2019 - 2022)
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Source: PAC (IBGE, 2023). Notes: This graph presents the division based on the revenue of selected
categories of the total survey. From the total amount, the following categories were subtracted:
supermarkets and hypermarkets, fuels, lubricants and GLP. Revenue is displayed in millions of BRL,
for the period of 2019 to 2022 for firms with over 20 employees.

The same can be seen on the demand side where consumers, while progressively adapting
to online orders, still prefer interaction with the offline channels. In the last six years the share
of consumers willing to buy from online retailers grew from 35% in 2017, reaching almost half the
consumers in 2022. Although this showcases the undeniable growth of online retail it also points to
the fact that a significant share of consumers still prefers the traditional offline channel.

One possible reason for this may be some persistent preference of part of the Brazilian
consumers for physical stores. The experience of in-store shopping, which includes personal
interaction with sales staff and the ability to inspect products, seems to remain valued. Additionally,
part of the consumers seems to prefer the immediacy of purchasing products in person, rather than
waiting for delivery, which can still be slow in certain regions despite improvements in logistics.
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Graph 6 - Share of consumers that purchased products or services online, in the last 12
months. (2017-2023)

Source: TIC Individuos (Bases [...], 2024), author’s elaboration. The graph displays the percentual of
individuals interviewed that purchased products online in the 12 months preceding the interview.
Series available from 2017 to 2023.

These consumer preferences create a distinctive competitive landscape where digital and
traditional channels interact in complementary ways.

2.3.4. Competition dynamics in Brazil

In Brazil, the dominance of offline channel creates a unique competitive landscape. Rather
than simply displacing brick-and-mortar stores, the digital channel faces competition within a dual-
channel system, where physical stores continue to capture the majority of consumer spending.

A significant factor shaping Brazilian retail is the heterogeneity in internet access across
income levels and regions. While about a quarter of the population still lacks fixed broadband
access (reaching 40% in lower-income brackets), CETIC data shows robust growth in connectivity:
fixed broadband adoption increased by 22% in the last 7 years, while mobile internet has become
widespread, with cellphone being the main way individuals interact with the internet specially in
segments where broadband is less common. This widespread mobile connectivity has enabled
significant engagement with digital retail channels, as smartphones provide essential features for
omnichannel experiences such as price comparison, product research, and mobile purchases, helping
explain the increasing adoption of hybrid shopping behaviors among Brazilian consumers.
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The prevalence of mobile internet access has created alternative pathways for digital
commerce engagement. Many consumers, particularly those without traditional broadband access,
actively participate in digital retail through mobile and messaging applications. These consumers
navigate between physical and digital environments in ways that might not be fully captured by
conventional e-commerce statistics, suggesting that actual digital retail engagement could be more
extensive than official metrics indicate. This phenomenon helps explain the increasing adoption of
hybrid shopping behaviors among Brazilian consumers.

As broadband infrastructure continues to expand across different socioeconomic segments
and geographical areas, the productivity gains from retail digitalization are expected to intensify.
The ongoing improvement in connectivity, combined with the already substantial mobile internet
penetration, provides a strong foundation for further digital transformation across the retail sector,
potentially amplifying efficiency gains and market competition.

Moreover, the relatively low market share of online retail reflects the effective competition
posed by digitalized established retailers. These established firms have made investments in
e-commerce capabilities while maintaining their physical presence. This hybrid approach combines
online convenience with the trust and familiarity of established retail brands.

A key feature of retail digitalization is how it affects pricing dynamics. Digital channels show
two distinct pricing patterns: more frequent price adjustments compared to traditional retail, and a
tendency toward price convergence between online and offline channels over time. The economic
literature, drawing primarily from North American and European markets, demonstrates a trend of
price convergence between channels (Cavallo, 2017; Gorodnichenko; Talavera, 2017). This analysis
reveals that the Brazilian market exhibits both characteristics: the higher frequency of online price
changes and the gradual alignment of prices across channels.

The impact of increased price transparency is evident in consumer behavior and plays an
important role in price convergence between channels. As shown in Graph 7, CETIC's data demonstrates
that an increasing share of Brazilian consumers uses the internet for price research, surpassing the
proportion who actually make online purchases. This suggests that digital channels influence retail
competition even when transactions occur offline.
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Graph 7 - Share of consumers that conducted price research of products or services on the internet
in the last 12 months (2018 and 2022)

Source: TIC Individuos (Bases [...], 2024). The graph displays the percentual of individuals
interviewed that conducted, or not, price research using the internet 12 months preceding the
interview.

Despite difference in pricing patterns between channels, omnichannel strategies provide
consumers with tools to compare prices directly, reinforcing competition through price convergence
over time. This demonstrates that, while channel-specific differences exist, they do not justify a
fundamental separation between online and offline markets. Instead, each channel’s unique features,
combined with competitive pricing, serve to enhance consumer choice and flexibility.

3 CONCLUSION

The analysis of Brazilian retail demonstrates that traditional sectors undergoing digitalization
oftenadopthybrid modelsratherthanfullytransitioningto digital operations. Thewidespread adoption
of the “bricks-and-clicks” approach reflects both the persistent value of physical infrastructure and
the continued importance of consumer preferences for traditional retail channels.

The Brazilian evidence regarding retail sector showed a cumulative and incremental
digitalization process, impacting the competitive environment. Retailers continue to operate in the
offline channel, seeking hybrid models, with different business models, with no prospect of the online
channel prevailing. Similarly, in a heterogeneous way, consumers tend to present zig and zag behavior,
mixing online and offline channels, with price being preserved as a relevant competitive variable.
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The varied manifestation of digitalization across contexts presents a key policy challenge:
designing regulations that preserve efficiency gains while addressing competition concerns. This is
particularly relevant for emerging markets like Brazil, where substantial productivity gains from digital
adoption remain unrealized, especially among smaller firms. As documented by Brazil's Ministry of
Finance report, capturing these benefits requires careful regulatory design that promotes competition
without disrupting the mechanisms that make digitalization effective.

This study has limitations that suggest directions for future research. The analysis focuses
primarily on broad sectoral trends and consumer behavior patterns but could be complemented by
firm-level studies examining specific adaptation strategies and performance outcomes.
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STRUCTURED SUMMARY

Objective: this paper investigates how Cade - the Brazilian antitrust authority — has addressed
innovation concerns in merger assessments, using antitrust literature and the experiences of the
United States and the European Commission as reference points.

Method: review of academic and institutional literature, data collection, and case studies.

Conclusions: although Cade follows the standard approach in its Guidelines used by the US and the
European Commission, its experience with innovation concerns remains more limited than these
jurisdictions. An innovation-specific assessment was conducted in only one case: Bayer/Monsanto
(2018). In most cases, innovation was addressed within the standard analysis, often in an insufficient
manner. The findings highlight the need to develop a local approach tailored to the Brazilian context,
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as much of the current discussion relies on foreign case law. Finally, no significant evolution was
observed between 2015 and 2022.

Keywords: competition policy; horizontal mergers; innovation concerns; Brazil; Cade

RESUMO ESTRUTURADO

Objetivo: investigar como o Cade - a autoridade antitruste brasileira - tem discutido as questoes
de inovagao na avaliagdo de atos de concentracao, tomando como ponto de partida a literatura
antitruste e as experiéncias dos EUA e da Comissao Europeia.

Método: revisdo de literatura académica, revisdo de publicagdes institucionais, levantamento de
dados e estudos de casos.

Conclusoes: apesar de o Cade seguir a analise padrao em seu Guia para a Analise de Fusoes Horizontais
usada por EUA e Comissao Europeia, sua experiéncia € mais limitada do que estas jurisdicoes. Uma
avaliacao especifica de inovagao foi utilizada apenas em Bayer/Monsanto (2018). Na maioria dos
casos, a inovacao foi enderecada por meio da analise padrao, muitas vezes de forma insuficiente.
Os resultados destacam a necessidade de desenvolver uma abordagem local adaptada ao contexto
brasileiro, visto que grande parte da discussao atual se baseia em jurisprudéncia estrangeira. Por fim,
nao foi observada evolucao significativa entre 2015 e 2022.

Palavras-chave: defesa da concorréncia; fusoes horizontais; preocupagoes de inovacao; Brasil; Cade.

JEL Classification: L40.

Summary: 1. Introduction; 2. Innovation Concerns in
Horizontal Merger Assessment; 3. The United States
and European Commission Experiences; 4. Innovation
Concerns in Brazilian Merger Control; 5. Concluding
Remarks; References.

1 INTRODUCTION

The assessment of innovation competition in merger cases poses a significant challenge for
antitrust authorities. From the innovation markets introduced by US Merger Control in the 1990s to
the European Commission’s recent four-layer competitive assessment*, authorities have applied new
procedures to properly address innovation concerns. Interestingly, these alternative approaches are
not explicitly outlined in their respective Horizontal Merger Guidelines (HMGs). Instead, the HMGs
of the US, the European Commission, and Brazil primarily emphasize the standard merger analysis
focused on product market competition.

4 There is a great number of publications discussing Dow/Dupont (2017), the first case to be assessed under the
four-layer competitive assessment, specifically or its impact on EU Merger Control in general. See: Petit (2017, 2018, 2019),
Denicolo and Polo (2018), Mosso (2018), Padilla (2019), Jung and Sinclair (2019), Chadha (2019), Suijkerbuijk (2019), Kokkoris and
Valletti (2020), Kokkoris (2020), Lyra and Pires-Alves (2023).
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Addressing innovation competition requires careful consideration. Innovation outcomes
are uncertain, and competition in innovation occurs in diverse ways, demanding different analytical
approaches. Traditional tools such as concentration indices and market shares have become less
useful in cases involving innovation. Despite the complexity, assessing innovation competition is
crucial in some instances, as inadequate evaluations can undermine innovation incentives.

Empirical studies by Gilbert and Greene (2015) and Kern, Dewenter and Kerber (2016) have
shown that US authorities have considered innovation concerns - defined as changes in the standard
analysis steps due to innovation dynamics or the use of alternative approaches - in about one-
third of the challenged mergers between 1995 and 2014. Similarly, the European Commission began
developing this perspective more explicitly after the Dow/DuPont case (2017)°. However, no such
empirical analysis exists for Brazil, highlighting the need to explore how innovation concerns are
addressed in Brazilian Merger Control. This paper aims to fill that gap by applying a different empirical
strategy: examining how innovation is considered at each stage of the analysis.

This paper investigates the extent to which Brazilian merger control considers innovation
concernsin horizontal mergers. These concerns arise in two scenarios: (i) when an alternative approach
beyond the standard analysis is used - referred to here as an “innovation-specific assessment” - and
(ii) when innovation is considered within the standard analysis.

After this introduction, the second section is dedicated to present how innovation may
influence each step of the standard analysis, focusing on the HMGs of the US, the European Commission,
and Brazil. We then examine how the US and the European Commission have addressed innovation
concernsin practice, based on empirical literature. In the fourth section, we investigate how innovation
concerns have been addressed by the Conselho Administrativo de Defesa Econémica (Cade) in merger
cases decided between 2015 and 2022 - a period selected due to the availability of digital records®.
The analysis focuses on cases decided by Cade’s Tribunal, as these involve recommendations for
blocking or approving mergers with remedies issued by the General Superintendence.

Finally, the paper concludes by showing that innovation concerns were addressed in only
21 cases reviewed by the Tribunal between 2015 and 2022 (representing 16,5% of all cases reviewed).
Of these, only one involved an innovation-specific assessment. In the remaining cases, innovation
concerns were considered within the standard framework and generally in a limited way.

2 INNOVATION CONCERNS IN HORIZONTAL MERGER ASSESSMENT

Competition is a multifaceted concept, and understanding it thoroughly requires analyzing
firms’ market behavior beyond price and quantity strategies. These include improving product quality,
offering a wider variety of products, among others. Among these competitive tactics, innovation
efforts are fundamental. They can lead to new or improved processes and products, boosting demand
and profit margins for successful innovators. Schumpeter (1942) emphasized how competition has two
dimensions: a passive (static price competition) and an active one (dynamic innovation competition),
the latter of which transforms the economic structure itself.

5 Case COMP/M. 7932 (EC 2017).
6 2015 is the first year that Cade’s documents are totally available in searchable digital format, justifying the choice of
period.
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Innovation concerns play a dual role in merger analysis. First, it may influence the assessment
of mergers conducted under the standard analysis. When merging firms compete in a product market,
innovation may affect how mergers impact prices, quality, entry barriers, among other factors. Second,
innovation becomes the central concern when the merger affects an innovation market - requiring an
innovation-specific assessment, which we will discuss further below.

The standard analysis of horizontal mergers focuses on competition within a relevant product
market, typically defined through the Hypothetical Monopolist Test (HMT). In the assessment of
competitive significance stage, authorities consider market shares and concentration indices, such as
the Herfindahl-Hirschman Index (HHI)?, as proxies for market power. However, in markets with highly
differentiated® or innovative products, these structural indicators lose explanatory power. Regarding
the latter, it is important to notice that the relationship between market concentration and innovation
remains inconclusive in the literature™. Both the US and European HMGs acknowledge this complexity
and advise caution when interpreting concentration metrics in innovation-driven markets (DOJ; FTC,
2010, p. 16-17; European Commission, 2004, p. 6).

The next step, assessing unilateral effects, examines a firm’s increased ability to exercise
market power post-merger. While price effects dominate this analysis, innovation may also be affected.
For instance, innovation-intensive industries often have high entry barriers (such as Research and
Development - R&D - investment), and there may be rivalry more on innovation than price (European
Commission, 2004, p. 12; Cade, 2016a, p. 27). The US HMG explicitly discusses unilateral innovation
effects (DOJ; FTC, 2010).

In this paper, we define negative innovation effects as reductions in incentives to innovate
post-merger - whether by the merged entity or its rivals! According to Kokkoris and Valletti (2020),
these effects may take two forms: (i) decreased incentives to continue ongoing innovation efforts,
possibly delaying and/or interrupting these efforts and (ii) reduced incentives to initiate new
innovation, resulting in less innovation in the future™

7 The Hypothetical Monopolist Test (HMT) checks whether a hypothetical monopolist could profitably apply a small
but significant non-transitory increase in price (SSNIP). If such an increase is profitable, the market is well-defined; otherwise,
the test is remade adding other products or geographic areas to the hypothetical monopolist until the price increase becomes
profitable (DOJ; FTC, 2010, p. 7-15)

8 The Herfindahl-Hirschman Index is calculated by summing the squared markets shares of all firms in the product
market and used as an indicative of the level of concentration in that product market.

9 With homogenous products, there is a direct relation in the Cournot model between market power and the HHI which
supports the screening role of structural variables. With differentiated products, factors like cross elasticity of demand and
diversion ratios - defined as a fraction of sales diverted to another producer due to a price increase (DOJ; FTC, 2010, p. 21) - play
a role in determining substitutability between the products of merging parties (Cade, 20163, p. 36-37).

10 The well-known Arrow-Schumpeter controversy indicates two different positions on the relation between structure
and innovation, as Arrow (1962) presents a model which indicates that competitive firms have higher incentives to engage in
innovation efforts to escape competition than monopolists, while Schumpeter (1942) emphasizes that larger firms would be
more likely to innovate. This debate has both theoretical and empirical work, but the latter did not provide a definitive answer
to this debate.

1 Another way of assessing harm to innovation is the through the elimination of parallel research efforts, the Diversity
Argument, connected to the evolutionary approach (Jorde; Teece, 1990; Farrell, 2006; Sidak and Teece, 2009). A greater number
of innovation efforts increases the probability of at least one getting to the market, allowing a better functioning of the role of
the market as a selector of innovation and, as Farrell (2006) states, a diversity of approaches is beneficial in itself.

12 These channels are similar to the unilateral innovation effects present in the 2010 US Horizontal Merger Guidelines, as
the HMG includes a subsection dedicated to innovation in the unilateral effects section, mentioning two channels of innovation
effects: (i) if a merging party is engaging in innovation efforts that could divert sales from the other, and (ii) when firms have
similar innovation capabilities, which could capture sales from each other, resulting in longer-term innovation harm (DOJ; FTC,
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Coordinated effects are also analyzed, assessing whether firms may be more likely to
coordinate post-merger. Innovation can disrupt coordination, making collusion less feasible (European
Commission, 2004, p. 10; DOJ; FTC, 2010, p. 26). However, coordination may also suppress innovation
(Cade, 20164, p. 40).

The final stage of the standard analysis is the assessment of countervailing efficiencies, which
can offset anticompetitive effects. Mergers may generate innovation-related efficiencies through
synergies, technology transfers, or increased R&D productivity (Bena; Li, 2014, p. 195; Federico; Morton;
Shapiro, 2020, p. 134).

Cade also discusses the elimination of a maverick - a firm that typically has low production
costs and prices, driving market prices down, and/or is an innovative firm that fosters ongoing industry
innovation (Cade, 2016a, p. 47). Such elimination can have various effects, including a potential
reduction in innovation.

To summarize, innovation can be considered in several steps of the standard analysis.
Brazilian HMGs acknowledge innovation as a factor in (i) entry barriers, (ii) coordinated effects, and
(iii) efficiencies (Cade, 20164, p. 27-47). Likewise, the European Commission 2004 Horizontal Merger
Guidelines (2004) is cautious when it comes to innovation concerns, including elements such as:
(i) considering less innovation as anticompetitive effects; (ii) revising the role of market shares as
indicators of competitive significance; (iii) discussing the dual effect of mergers on innovation when
debating innovation effects, pointing out that innovation makes coordination harder; (iv) recognizing
innovation and R&D as barriers to entry; and (v) acknowledging R&D and innovation-related
countervailing efficiencies. The US 2010 HMG discusses innovation in several aspects: (i) relativizing
the role of shares and concentration indices; (ii) discussing that enhanced market power may lead
to reduced innovation; (iii) presenting unilateral innovation effects (addressed in more detail in the
next subsection); (iv) considering that coordination may be less likely; and (v) debating countervailing
efficiencies (DOJ; FTC, 2010).

Based on standard analysis, some mergers involve direct competition in innovation markets,
where innovation is the primary competitive dimension. This requires an innovation-specific
assessment, including the definition of a relevant innovation market and identification of rivals
capable of innovating. Both the US and EU have conducted such assessments, as we explore in the
next section.

3 THE UNITED STATES AND EUROPEAN COMMISSION EXPERIENCES

The first innovation market case in the United States was Roche/Genentech (FTC - 1990)
(Gilbert; Sunshine, 1995, p. 586). Although innovation-related concerns had appeared earlier, such as
in Dynamics/United Electric Coal Companies (1974), dynamic considerations became more prominent
starting with the 1992 edition of the US Horizontal Merger Guidelines (Glader, 2006, p. 60-68). The
mid-1990s marked a turning point for innovation in US antitrust policy. While only four cases were
challenged on innovation grounds between 1990 and 1994 (3% of all challenged cases), this number
rose to 47 cases between 1995 and 1999 (17.5%) (Gilbert; Tom, 2001, p. 44). This shift is linked to the

2010, p. 23-24).
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adoption of Innovation Market Analysis (IMA) (Gilbert; Sunshine, 1995), a form of innovation-specific
assessment applicable to R&D-based competition, including pipeline competition.

More recently, two empirical studies have explored how US merger authorities address
innovation. Gilbert and Greene (2015) analyzed the frequency and treatment of innovation concerns
in merger challenges by the FTC and DOJ between 2004 and 2014. Using agency complaints and other
public documents, they identified cases where “innovation” or “research and development” were
mentioned in discussions of competitive effects or market structure, including cases assessed both
through the standard and innovation-specific assessment. Cases were further categorized based on
whether innovation was merely mentioned or substantively discussed. Of the 250 challenged mergers,
84 (33.6%) included innovation concerns®. Roughly half of those elaborated on the nature of harm
to innovation, while the others provided only brief references. The study also found a correlation
between R&D intensity and the likelihood of innovation-related challenges.

Similarly, Kern, Dewenter and Kerber (2016, p. 6) studied the presence of innovation concerns
in US merger enforcement between 1995 and 2008. They identified relevant cases by both searching
for keywords such as “research, development, manufacture, and sale of [..]" in market definition
and through an explicit discussion of competitive effects. Their analysis included both standard
and innovation-specific assessments, specifically investigating the presence of the latter using the
presence of innovation concerns in market definition as criterion. Among 399 challenged mergers,
135 (33,8%) involved innovation concerns. In total, 341 relevant markets were reviewed in these cases,
with 323 showing innovation-related aspects. Of these: 222 markets included innovation in the market
definition (approx. 68,8%); 255 included innovation in the assessment of anticompetitive effects
(approx. 78,9%); 105 markets featured arguments related to innovation incentives (approx. 32,5%);
23 cited innovation diversity concerns (approx. 71%)". The study also noted the use of concentration
measures in these markets: HHI or market shares (50,2%), number of firms (38,4%), and non-quantitative
indicators (25]1%)".

In the European Union, innovation played a marginal role in merger assessments under the
1989 EC Merger Regulation. Although the 2004 Horizontal Merger Guidelines introduced some references
to innovation, a more substantive shift occurred with the Dow/DuPont case (2017), which marked the
beginning of a new analytical framework: the four-layer competitive assessment. It investigates overlaps
regarding: (i) price/product competition involving incumbent products; (ii) price/product competition
considering late-stage pipeline projects (an overlap between a marketed product and a late-stage
pipeline product or between late-stage pipeline products); (iii) innovation competition involving pipeline
products in earlier stages (which depend on innovation incentives to finish developing); (iv) innovation
competition related to capabilities to innovate in certain innovation spaces” (European Commission,

13 The authors also discuss the differences between the two agencies in several topics. Regarding the frequency of
innovation concerts, the FTC challenged 164 mergers in this period, with 54 of them alleging harm to innovation (around 32.9%).
The DoJ challenged only 86 cases, with 30 alleging harm to innovation (around 34,9%) (Gilbert; Greene, 2015, p. 1933).

14 For a brief presentation of the diversity argument, see supra note 8.

15 The authors also discuss: (i) the differences between both US Agencies in all the issues assessed; (ii) difference of the
topics assessed over time (comparing the 1995-2003 and 2004-2008 periods) and (iii) the relation of innovation concerns and
R&D intensity.

16 The Commission did not use the term four-layer competitive assessment in Dow/Dupont but used it in other two
cases assessed under this framework: Bayer/Monsanto (2018) and AbbVie/Allergan (2020). See Lyra and Pires-Alves (2023, p.
9-10).

17 We can understand the notion of competition over innovation spaces as competing over discovery targets, i.e.,
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2020, p. 5-6). In Dow/DuPont, the European Commission identified overlaps not only in product markets
but also in early pipeline projects and lines of research, and (ii) global R&D integrated organizations, i.e.,
firms with the necessary capabilities to exert competitive pressure.

Mosso (2018) discussed qualitative aspects of innovation in EU merger control and provided
statistics for 2015-2017. During this period, the EC received over 1,070 merger notifications and intervened
in 73 cases (approx. 6,8%). Of these, 10 (13,7%) involved innovation concerns. These cases typically fell
into two categories: mergers involving pipeline products and those affecting early-stage innovation.

In conclusion, both US and European authorities have developed innovation-specific
assessments. While the US approach is well documented through empirical studies, the European
Commission has more recently expanded its analytical toolkit. Without attempting to replicate these
studies, the next section examines Brazil's experience with innovation concerns in merger control.

4 INNOVATION CONCERNS IN BRAZILIAN MERGER CONTROL

As explored in this paper, the US, EU, and Brazilian Horizontal Merger Guidelines primarily
focus on the standard analysis and incorporate innovation concerns to some extent. However, while
we know that the US and EU have implemented innovation-specific assessments in certain cases,
Brazil lacks empirical studies on this subject. This section aims to address that gap.

The first subsection outlines the institutional framework of Brazilian Merger Control, followed
by a description of our methodology in the second subsection, while the last one presents our results
and discussion.

4. Brazilian Merger Control Framework

Cade operates under Law 12.529/2011, which came into force in May 2012. This framework is
supplemented by guidelines, including the 2016 Guide for Horizontal Merger Review, referred to as the
Brazilian Horizontal Merger Guidelines (HMG).

The review process begins with Cade’s General Superintendence (SG), the investigative body,
which first decides whether the merger should follow a simplified or ordinary procedure. The simplified
procedure applies to transactions with minimal competitive impact and results in a quicker decision
by the SG®. In contrast, the ordinary procedure involves a more detailed investigation. SG can approve
a merger unconditionally, recommend its prohibition, or suggest conditional approval. If a prohibition
or conditions are recommended, the final decision is made by Cade’s Tribunal, which consists of six
commissioners and a president. Additionally, even in cases where SG approves a merger, the case may

widening the reach of the analysis of overlaps involving pipeline competition to look at competition in steps before pipeline
stages, such as the discovery and development phases (Petit, 2019, p. 878-881).

18 Resolution n2 2/2012 explains that the possibility of assessing a case under the simplified procedure is dedicated to
cases with minor potential to harm competition. The decision to apply this procedure is discretionary, but need to fit cases such
as when: (i) a joint venture is formed to act in a market in which there is no horizontal or vertical relation to the parties; (i) when
the acquirer did not previously act in the markets affected by the merger or the ones vertically related; (iii) the merged entity
would have 20% or less market share when there is a horizontal overlap; (iv) the merged entity would have 30% or less market
share in any of the affected markets when there is vertical integration.; (v) mergers which result is a variation of less than 200
point in the HHI (if the resulting market share is less than 50%); and (vi) other cases not addressed by the previous criteria but
considered simple enough by the SG (Cade, 2012, p. 3-5).

REVISTA DE
101 DEFESA DA _
CONCORRENCIA



be brought before the Tribunal through an appeal or at the request of a commissioner™,

4.2 Methodology

The Brazilian HMG recognizes innovation in standard merger assessments, particularly
regarding entry conditions, coordinated effects, efficiencies, the elimination of maverick firms, and
innovation slowdowns as potential anticompetitive effects. However, it does not address innovation-
specific assessments - that is, cases in which a relevant innovation market is defined, and competition
occurs outside the traditional product market. Law 12.529/2011 also identifies the promotion of
technical development as a condition for approving mergers, implicitly linking merger review to
innovation (Brasil, 2012).

To assess how innovation concerns are addressed in Brazil, we examined Cade decisions from
2015 to 2022%, searching for cases involving either innovation-specific assessments or discussions of
innovation within the steps of the standard analysis. We used keywords related to innovation - such
patented”

”nou AT ”n ou n ou n ou ”n ou

“innovation”, “innovator”, “innovative”, “research and development”, “pipelines”, “patent”,
along with its plural and gender variations?. We reviewed both commissioners’ decisions and opinions,
as well as the SG's advisory opinions.

Our analysis focused exclusively on cases decided by the Tribunal, which typically involve
greater scrutiny and recommendations for remedies or prohibition?. This choice aligns our approach
with the US and EU studies while reflecting Brazil's institutional context. After filtering and discarding
irrelevant cases®, we identified 21 relevant merger cases involving innovation concerns. These are
listed in Table 1%.

19 According to the Statutes of Cade, if the SG approves a merger, within 15 days another player (or a regulatory agency
if the sector is regulated) may appeal and a member of the Tribunal may bring the case under its direct review (Cade, 2021, p.
41).

20 Our analysis starts in 2015 due to the availability of data in digital format. See supra note 3.

21 The exact terms searched in Portuguese are: inovagdo, inovagées, inovador, inovadores, inovadora inovadoras,
inovativo, inovativos, inovativa, inovativas, pesquisa e desenvolvimento, pipeline, pipelines, patente, patentes, patenteado,
patenteados, patenteada, patenteadas.

22 We also included the cases which went to the Tribunal due to being contested, but only the ones in which the
court considered the appeal and assessed it in its merits (even the cases in which the final decision was the same as the one
presented by the SG).

23 A frequent situation for discarding the case was the word innovation appearing in a generic description of which
are the possible outcomes of an increase in concentration in the beginning of the analysis of the likelihood of anticompetitive
effects section, without considering innovation after all.

24 Among the 20 cases, only Brink’s/Rodoban (2018) was assessed by the Tribunal due to an appeal by a rival. The other
nineteen either the SG recommended blocking/approving under conditions or called to the Tribunal by a commissioner.
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Table 1 - Mergers with innovation concerns decided by Cade’s Administrative Tribunal (2015-2022) -
Parties, Case Number, Year and Sector®

Parties Year Case Number Sector

Dabi Atlante/Gnatus 2015(08700.001437/2015-70 |Dental Products
Tigre/Condor 2015|08700.009988/2014-09 [PVC Solutions
Continental/Veyance 2015(08700.004185/2014-50 |Automotive
GSK/Novartis 2015(08700.008607/2014-66 |Pharmaceutical
SBT/Record/Rede TV! 2016(08700.006723/2015-21 |Media and entertainment
Reckitt Benckiser/Hypermarcas 2016|08700.003462/2016-79 |Sexual Welfare
Saint-Gobain/SiCBRAS 2016|08700.010266/2015-70 |Construction Materials
Halliburton/Baker Hughes 2016(08700.007191/2015-40 |Oil and Gas
Bradesco/Banco do

Brasil/Santander/Caixa Econdmica/Itau 2016(08700.002792/2016-47 |Financial

Itad/Citibank 2017(08700.001642/2017-05 |Financial

Ipiranga/Alesat 2017]|08700.006444/2016-49 |Oil and Gas

John Deere/Monsanto 2017(08700.000723/2016-07 |Agricultural Machinery
Brink’s/Rodoban 2018|08700.000166/2018-88 |Logistics and Security
Itau/XP 2018(08700.004431/2017-16 |Financial
Bayer/Monsanto 2018(08700.001097/2017-49 |Biotechnology
International Business Machines

Corporation (IBM)/Red Hat 2019/08700.001908/2019-73 |Software

Disney/Fox 2019|08700.004494/2018-53 |Media and entertainment
Stone/Linx 2021(08700.003969/2020-17 |Financial Services
Danfoss/Eaton 2021(08700.003307/2020-39 [Hydraulic components
Hypera/Takeda 2021]|08700.003553/2020-91 |Pharmaceutical

Rede D'Or/SulAmérica 2022(08700.003959/2022-35 |Health Insurance y

Source: authors elaboration (2024).

These 21 cases span various sectors, including pharmaceuticals, biotechnology (typically
linked to pipeline innovation), and media/entertainment (where innovation does not follow structured
pipelines). The next section analyzes these cases in detail.

4.3 Results and Discussion

We analyzed 21 merger cases in which innovation concerns were present between 2015 and
2022. These cases represent approximately 16,5% of the 127 total Tribunal cases in the period. It is
important to note that our definition of innovation concerns is broader than in previous US studies, as
it includes both innovation-specific assessments and innovation considerations within the standard
analysis. Therefore, results are not directly comparable.

Only one case involved an innovation-specific assessment: Bayer/ Monsanto (2018)%. In this
case, Cade defined the relevant market based on innovation dynamics?. The SG's report addressed
innovation concerns in several dimensions, including: concentration metrics; entry conditions
(specifically the time required to enter the market through R&D); innovation-based rivalry and the

25 All Cade’s public proceedings mentioned in this article can be found at: https://x.gd/ONDMz.
26 Case 08700.001097/2017-49.
27 The definition of many of the markets assessed in this case had words such as the “development of”, “improvement

of” and “licensing of”.
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competitive relevance of R&D investments; unilateral innovation effects.

The SG identified four potential innovation-related harms involving soy and cotton seeds:
(i) the discontinuation, interruption, or redirection of ongoing innovation projects; (ii) a long-term
reduction in the firms’ incentives to initiate new innovation efforts; (iii) possible decline in R&D
incentives for other firms in the market; (iv) an increase in entry barriers for competitors due to the
merged firm’'s dominant position, resulting in less incentives to enter the market?.

These effects correspond to the two channels of harm outlined by Kokkoris and Valletti (2020):
reduced incentives to continue innovation efforts and diminished incentives for future innovation
efforts. Countervailing efficiencies were also discussed in this case. The European Commission assessed
Bayer/Monsanto using the four-layer competitive assessment framework, suggesting alignment in the
concerns addressed.

The remaining 20 cases were reviewed under the standard analysis but still raised
innovation concerns. Six of them addressed unilateral innovation effects, mostly related to the
potential reduction in incentives to innovate post-merger. In SBT/Record/Rede TV! (2016)%, a joint
venture involving three TV broadcasters was created to license channels to cable companies. One
commissioner raised concerns about reduced incentives for new content creation; another countered
that such efforts would naturally occur due to competition with Globo, the market leader. In Disney/
Fox (2019)®, movie theater chains claimed that the acquisition might reduce innovation in film
production. The SG investigated these effects. In Itai/XP (2018)%, a traditional Brazilian bank acquired
a minority stake in XP, an innovative, disruptive financial platform. XP’s role as a maverick reduced
the relevance of HHI in the analysis. One commissioner raised concerns about removing an innovative
maverick. The SG noted Brazil's lack of tools to properly assess innovation in mergers and referenced
ongoing developments in other jurisdictions. In John Deere/Monsanto (2017)%, the SG cited the DOJ's
complaint and third-party concerns to examine innovation-based rivalry. The merger was seen by
Cade as potentially reducing innovation. In Halliburton/Baker Hughes (2016)®, the SG recognized the
existence of innovation competition and the risk that the merger would reduce innovation efforts®.
In Rede D'Or/SulAmeérica (2022)%, a competitor argued that the merger would reduce innovation. The
Tribunal ultimately rejected this claim?.

Countervailing efficiencies, positive innovation effects, were discussed in five cases: Stone/
Linx (2021)¥, John Deere/Monsanto (2017), Reckitt Benckiser/Hypermarcas (2016)®, Tigre/Condor

28 Annex to the Report No. 9/2017 in Merger Case n2 08700.001097/2017-49 (Bayer/Monsanto), p. 99-144.
29 Case 08700.006723/2015-21.

30 Case 08700.004494/2018-53.

31 Case 08700.004431/2017-16.

32 Case 08700.000723/2016-07

33 Case 08700.007191/2015-40.

34 Technical Note No. 41/2015 in Merger Case n2 08700.007191/2015-40 (Halliburton/Baker Hughes).

35 Case 08700.003959/2022-35.

36 Opinion of Commissioner Victor Fernandes in Case n° 08700.003959/2022-35 (Rede D’Or/SulAmérica).
37 Case 08700.003969/2020-17.

38 Case 08700.003462/2016-79.

LYRA, Marcos Puccioni de Oliveira; PIRES-ALVES, Camila Cabral. Innovation Concerns in horizontal '| 04
mergers: empirical evidence from Brazilian Merger Control. Revista de Defesa da Concorréncia,
Brasilia, v. 13, n. 1, p. 95-109, 2025.

https://doi.org/10.52896/rdcv13i11927



(2015)*, Bradesco/Banco do Brasil/Santander/Caixa Econdmica/Itai (2016)%.

We can now proceed to discuss the 20 cases assessed solely under the standard analysis to
identify in which steps innovation played a role. These are summarized in Graphic 1.

Graphic 1- Standard analysis steps where innovation concerns were raised in merger cases decided
by Cade’s Administrative Tribunal (2015-2022)

Source: authors elaboration (2024).

First, in two cases, innovation influenced the interpretation of concentration and market
shares. For instance, in John Deere/Monsanto, innovation was claimed to be the reason behind John
Deere’s leadership, while in Itald/XP, XP's maverick status weakened the relevance of HHI. Second,
in five cases innovation affected entry analysis. Patents (five cases), R&D spending (two), and time
to market (one) were noted. Third, in nine cases, innovation influenced rivalry analysis. In three of
them there was a debate on whether a firm could be considered a maverick, while in others, rivalry
was innovation-based, or it could stimulate innovation in the market. Fourth, in five cases, the effect
of firms’ innovation efforts on coordinated effects (in price) likelihood was discussed. In five cases
unilateral innovation effects were discussed. Finally, in five cases countervailing efficiencies were
discussed.

Table 2 maps all 21 cases - including Bayer/Monsanto, that was assessed under an innovation-
specific assessment - to the respective steps of the merger analysis where innovation was considered.

39 Case 08700.009988/2014-09.
40 Case 08700.002792/2016-47.
A Another comment is that in four cases (including Bayer/Monsanto) there is innovation-related non-horizontal effects

discussion regarding market foreclosure, which is not the object of this paper.
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Table 2 - All Innovation concerns identified in mergers decided by Cade’s Administrative Tribunal
(2015-2021)

Innovation market | Assessment of market shares Entry | Rivalr Coordinated Horizontal Innovation Countervailing
definition and concentration indexes ¥ Y Effects (price) Unilateral Effects Efficiencies

GSK/Novartis (2015)

Dabi Atlante/Gnatus (2015)
Tigre/Condor (2015)
Continental/Veyance (2015)

SBT/ Record/RedeTV! (2016)
Halliburton/Baker Hughes (2016)
Bradesco/Banco do Brasil/Santander/Caixa
Econdémica/Itat Unibanco (2016)
Reckitt Benckiser/Hypermarcas (2016)
Saint-Gobain/SiCBRAS (2016)
Ipiranga/Alesat (2017)

John Deere/Monsanto (2017)
Itati/Citibank (2017)

Brink's/Rodoban (2018)
Bayer/Monsanto (2018)

Ita/XP (2018)

Disney/Fox (2019)

IBM/Red Hat (2019)

Stone/Linx (2021)

Danfoss/Eaton (2021)

Hypera/Takeda (2021)
Rede D'Or/SulAmérica (2022)

Source: authors elaboration (2024).

Overall, our findings suggest that Brazilian merger control has a limited track record in
addressing innovation concerns. Although Bayer/Monsanto illustrates an exception when applying an
innovation-specific assessment, some cases involved only brief or indirect references to innovation.
That said, the presence of innovation discussions in multiple steps of the analysis reflects a growing
awareness of its importance.

5 CONCLUDING REMARKS

Assessing innovation concerns in horizontal mergers remains a significant challenge for
antitrust authorities. While the standard merger analysis framework captures some innovation effects,
it often falls short in fully addressing innovation-related harms. The Horizontal Merger Guidelines of
the US, European Commission, and Brazil acknowledge innovation to some extent when applying their
standard analyses in some steps. However, empirical practice tells a more nuanced story.

The US and EU have advanced beyond the standard analysis in select cases. The US has
considered innovation markets since the 1990s and has generated substantial empirical evidence on
its case law. The European Commission, in turn, has developed an innovation-specific assessment
framework, exemplified by the four-layer competitive assessment introduced in Dow/DuPont (2017).

In Brazil, our research reveals four key findings. First, Cade primarily relies on standard analysis,
like its US and EU counterparts, with innovation concerns occasionally considered within certain steps.
Second, its experience with innovation-specific assessments is limited: only one case (Bayer/Monsanto,
2018) featured an innovation-specific approach with detailed analysis of innovation dynamics. Fourth,
there is a clear need for a locally adapted analytical approach to address innovation, particularly given
that many assessments rely heavily on foreign case law or comparative references. For instance, Itai/
XP (2018), a purely domestic case, highlighted the lack of analytical tools available to Cade in evaluating
innovation concerns. Fourth, there has been no clear evolution in Cade’s approach between 2015 and
2022. Apart from the Bayer/Monsanto case, innovation discussions have remained superficial.
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Some of this cautiousness may stem from the fact that many merging firms conduct their R&D
activities outside Brazil. Nonetheless, as Itai/XP demonstrates, innovation competition is not limited
to global tech or pharmaceutical companies—it can be central to domestic markets as well.

The Bayer/Monsanto case provided a valuable precedent and internal learning opportunity
for Cade. It may serve as a reference point for developing a more systematic approach to innovation
in Merger Control. Considering the advances seen in other jurisdictions, particularly the EU, it is
important that Cade further engages with this agenda and begins shaping its own tools and practices.

Future research could aim to develop an innovation-specific framework suited to the Brazilian
context, including potential updates to the Horizontal Merger Guidelines. Additionally, empirical work
focusing on how mergers in innovation-intensive sectors are assessed by Cade could deepen our
understanding of the challenges and opportunities in evaluating innovation competition in Brazil.
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RESUMO ESTRUTURADO

Contexto: no Brasil, o conflito entre a jurisdicdo concorrencial e regulatoria ocorre devido a
sobreposicao de competéncias entre 6rgaos como o Conselho Administrativo de Defesa Economica
(Cade) e agéncias reguladoras setoriais, como Anatel e Bacen. Enquanto o Cade é responsavel pela
promocao da concorréncia e prevencao de praticas anticompetitivas, as agéncias reguladoras tém o
papel de regulamentar e supervisionar setores especificos da economia. Essa dualidade pode gerar
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conflitos de competéncia e decisoes contraditorias, afetando a eficacia das politicas publicas e a
seguranca juridica no mercado.

Objetivo: o objetivo deste artigo € analisar a coordenacao e sobreposicao de competéncias entre o
Conselho Administrativo de Defesa Econdmica - Cade e reguladores setoriais como o Banco Central
do Brasil (Bacen) bem como a Agéncia Nacional de Telecomunicagdes (Anatel), investigando como se
da essa interagao e as implicagoes para os setores regulados. Busca-se identificar as principais areas
de sobreposicao jurisdicional, avaliar os impactos dessas divergéncias na regula¢ao e concorréncia,
e propor solugoes para uma melhor coordenagao interinstitucional, visando aprimorar a eficiéncia
regulatoria e a seguranca juridica no mercado.

Método: a metodologia deste artigo adota um enfoque qualitativo, fundamentado em fontes
bibliograficas, analise de decisoes judiciais e administrativas, e da legislacao pertinente a regulacao.
O estudo examina a intersecao das competéncias regulatorias da Anatel, Bacen e do Cade, utilizando
como marco tedrico as contribuigoes de Calixto Salomao sobre a teoria da regulacao e concorréncia.

Conclusoes: a coexisténcia de jurisdicao concorrencial e regulatoria no Brasil evidencia a necessidade
de maior coordenacao e clareza nas atribui¢des dos 6rgaos envolvidos, além do fortalecimento dos
acordos de cooperacao ja existentes. A falta de harmonizagao entre Cade e as agéncias reguladoras
pode resultar em decisdes conflitantes, comprometendo a eficiéncia regulatoria e a competitividade
dos mercados. Para superar esses desafios, & crucial promover a integracao e cooperacao
interinstitucional, visando garantir uma abordagem mais coesa e eficiente na regulacao economica e
na defesa da concorréncia.

Palavras-chave: conflito de competéncia; jurisdicao concorrencial; jurisdicao setorial; Cade; Anatel.

STRUCTURED SUMMARY

Context: In Brazil, the conflict between competition and regulatory jurisdiction occurs due to the
overlapping of competences between bodies such as the Administrative Council for Economic Defense
(Cade) and sectoral regulatory agencies, such as Anatel and Bacen. While Cade is responsible for
promoting competition and preventing anticompetitive practices, regulatory agencies have the role
of regulating and supervising specific sectors of the economy. This duality can generate conflicts
of jurisdiction and contradictory decisions, affecting the effectiveness of public policies and legal
certainty in the market.

Objective: The objective of this article is to analyze the coordination and overlapping of competencies
between the Administrative Council for Economic Defense (Cade) and sectoral regulators such as
the Central Bank of Brazil (Bacen) as well as the National Telecommunications Agency (Anatel),
investigating how this interaction occurs and the implications for the regulated sectors. It seeks to
identify the main areas of jurisdictional overlap, assess the impacts of these divergences on regulation
and competition, and propose solutions for better interinstitutional coordination, aiming to improve
regulatory efficiency and legal certainty in the market.

Method: The methodology of this article adopts a qualitative approach, based on bibliographic
sources, analysis of judicial and administrative decisions, and legislation relevant to regulation. The
study examines the intersection of the regulatory competencies of Anatel, Bacen and Cade, using as a
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theoretical framework the contributions of Calixto Salomao on the theory of regulation and competition.

Conclusions: The coexistence of competition and regulatory jurisdiction in Brazil highlights the need
for greater coordination and clarity in the attributions of the agencies involved, in addition to the
strengthening of existing cooperation agreements. The lack of harmonization between Cade and
regulatory agencies can result in conflicting decisions, compromising regulatory efficiency and market
competitiveness. To overcome these challenges, it is crucial to promote inter-institutional integration
and cooperation, aiming to ensure a more cohesive and efficient approach to economic regulation
and competition defense.

Keywords: conflict of jurisdiction; competition jurisdiction; sectoral jurisdiction; Cade; Anatel.

Classificagao JEL: K2, L5

Sumario: 1. Introdugdo; 2. Regulagdo e antitruste - a
interrelacdo e o conflito de competéncias; 2.1. Teoria da
agdo politica (state action doctrine); 2.2. Teoria do poder
amplo (persuasive power doctrine); 3. Regulagdo setorial
e defesa da concorréncia - Formas de interacdo; 4. Da
relacdo de complementariedade entre as competéncias
do Cade e Anatel; 5. O conflito de competéncias Cade
e Anatel - O caso Embratel x Telesp; 6. O acordo de
Cooperacdo Técnica 03/2020 entre Cade e Anatel; 7. O
conflito de competéncia entre o Cade e Bacen - Caso
Bradesco e Banco de Crédito Nacional; 8. Da relacdo de
complementariedade entre Cade e Bacen - O caso Ital
Unibanco e a XP investimentos; 9. O memorando de
entendimentos entre o Cade e o Bacen; 10. Consideracoes
finais; Referéncias

1 INTRODUCAO

Este estudo, ao abordar o conflito de competéncias e a relagao de complementariedade
entre o Conselho Administrativo de Defesa Econ6mica (Cade), o Banco Central do Brasil (Bacen) e a
Agéncia Nacional de Telecomunicagdes (Anatel), investigara a interacao entre a regulacao setorial e
a defesa da concorréncia no Brasil. A pesquisa adota uma abordagem qualitativa, baseando-se em
fontes bibliograficas, decisdes administrativas e judiciais, além da legislagao pertinente. 0 método
utilizado permitira a analise aprofundada das sobreposi¢oes de competéncias entre esses 6rgaos,
com foco nos acordos e memorandos de coopera¢ao firmados entre eles, como o Memorando de
Entendimentos de 2018 entre o Bacen e o Cade e o Acordo de Cooperagao Técnica (ACT) de 2020 entre
a Anatel e o Cade.

Na primeira parte, € abordada a relagao entre regulacao setorial e a defesa da concorréncia,
com destaque para a teoria da acao politica (State Action Doctrine) e a teoria do poder amplo
(Pervasive Power Doctrine), que ajudam a compreender como as competéncias podem ser alocadas
entre as agéncias reguladoras e os orgaos de defesa da concorréncia.
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A segunda parte trata das formas de interacao entre a regulacao setorial e a defesa da
concorréncia, destacando o desafio de coordenagao entre autonomia e hierarquia das agéncias
reguladoras. Discute-se também como as delega¢oes de competéncia podem afetar a capacidade de
controle das agéncias envolvidas.

A terceira parte foca na complementaridade entre as competéncias do Cade e da Anatel,
utilizando o caso Embratel x Telesp como exemplo pratico de conflitos de competéncia. Também
se explora o ACT n2 3/2020 como um marco para reduzir esses conflitos e promover a cooperacao
entre os 0rgaos.

Na quarta parte, o conflito de competéncia entre Cade e Bacen é examinado através do caso
Bradesco e Banco de Crédito Nacional, bem como do caso Itall Unibanco e XP Investimentos. Sao
discutidas as implicacoes dessas interacoes para o mercado financeiro e como o Memorando de
Entendimentos de 2018 entre o Cade e o Bacen busca mitigar esses conflitos.

Por fim, a quinta parte apresenta as consideracoes finais, propondo uma maior clareza
normativa e o fortalecimento dos acordos de cooperagao como solucoes para os desafios enfrentados
na coordenacao entre os orgaos reguladores e o Cade.

2 REGUL/}Q,&O E ANTITRUSTE - A INTERRELAGAO E O CONFLITO DE
COMPETENCIAS

O presente ponto tem por objetivo relacionar a atividade regulatoria do Estado e a sua
atuacao no combate aos ilicitos anticoncorrenciais, ou seja, o antitruste. Verificando até que ponto o
primeiro pode substituir o segundo ou se o segundo pode substituir o primeiro.

A Constituicao Federal (CF) deixa claro que o Estado pode atuar de trés formas possiveis
no ambito economico. Dos art. 173 e 174 da CF depreende-se que o Estado pode atuar como agente
direto da atividade econdmica, agente fiscalizador do exercicio desta atividade pelos particulares e,
finalmente, como agente normativo (Brasil, 1988).

Neste tOpico, o que mais interessa € a atuagao do Estado como agente fiscalizador e
normativo. Segundo Calixto Salomao:

Essa relagdo entre poder regulamentar e direito antitruste tem sido recorrentemente
discutida na casuistica norte-americana. Duas tendéncias jurisprudenciais paralelas
destacam-se, cada qual ligada a importantes eventos da histéria politica daquele
pais. Seu estudo é importante antes por consideracdo pragmatica que por convic¢ao
politica (Salomdo Filho, 2021, p. 237).

Sobre essa questao, surgirem duas teorias que passaremos a expor nos topicos seguintes.
2.1. Teoria da agéio politica (state action doctrine)
A primeira teoria surge da influéncia direta do proprio federalismo americano, que, ao atribuir

relevante nivel de autonomia aos Estados membros, frequentemente coloca em choque a autonomia
estadual com a regulamentacao antitruste de competéncia federal. Isto quer dizer que, como nao ha
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uma competéncia para fins de regulagao econdmica privativa da Uniao, os Estados podem legislar
em termos de regulacao econdmica. E a partir dai que podem surgir conflitos entre a competéncia
regulatoria dos Estados americanos e a competéncia antitruste de competéncia da Uniao Federal
(Salomao Filho, 2021, p. 237).

A Teoria da Agao Politica (State action doctrine) tem como maior formulagado o caso California
Retail Liquor Dealers Association vs Midcal Aluminium Inc. (Midcal), em que se estabeleceram dois
critérios basicos para determinar se a regulamentacao estadual conferia, ou nao, imunidade a
aplicacao do direito antitruste.

Conforme a teoria da acao politica, criada a fim de resolver o conflito de competéncia
entre agéncias estaduais e federais, para que a competéncia concorrencial federal seja afastada, é
necessario que (1) o Estado claramente articule e afirmativamente expresse seu desejo de substituir
0 processo competitivo por alguma forma de regulagdo e que (ll) a conduta seja supervisionada
de forma ativa por agéncia competente, ou seja, que além de instituir uma regulagao, que haja
fiscalizacdo desta (Vilanova; Tafaro, 2020).

Trazendo para o caso brasileiro, pode-se observar que no sistema nacional o afastamento
das normas de direito antitruste, ou seja, uma isencao a aplicacao deste direito ocorreria quando
um Estado membro brasileiro permitisse a alguém a exploracao de um servi¢o publico mediante
Concessao Piblica.

Para Calixto Salomao, apenas a concessao permite, de um lado, pressupor a existéncia de
interesse em substituicao do sistema concorrencial (exatamente por se aplicar ao exercicio de servigos
publicos pelo particular que ndo se sujeita ao regime concorrencial) e, de outro, confiar na existéncia
de poderes suficientes por parte da Administracao de supervisionar ativamente o cumprimento das
obrigacdes previstas no texto regulamentar (Salomao Filho, 2021, p. 239).

Nesse sentido, assim fez o Superior Tribunal de Justiga (STJ) quando do julgamento do REsp
1.390.875/RS, de relatoria do Min. Napoleao Nunes, que deu provimento ao especial por entender
pela inexisténcia de cartel em razao da aplicacao da state action doctrine:

1. O mercado de GLP - gas liquefeito de petroleo - tinha seu preco tabelado pelos
o6rgaos reguladores competentes no periodo em que se alega a formagdo de cartel
por parte das distribuidoras, o que afasta a possibilidade de punicdo delas.

[.]

3. No caso, ndo ha dividas de que se esta diante de um mercado regulado, o de
distribuicdo de GLP, que seria imune, portanto, ao controle do orgdo antitruste,
pois facilmente se verifica que: (i) o CNP aprovou a implantacdo de mercado de
empresas que tinha como objetivo organizar a distribuicdo do GLP, facilitar a sua
fiscalizagdo, evitar a proliferacao de revendedores clandestinos e propiciar melhores
condigbes de seguranga ao consumidor; e (ii) o Sistema Integrado de Abastecimento
era elaborado pelo préprio 6rgdo regulador, sendo mensalmente auditado pelo DNC
(Departamento Nacional de Combustiveis). Assim, esta claro que a regulacéo servia
a uma politica pablica, era imposta as empresas reguladas e supervisionadas pelo
orgdo competente.
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4. Nos casos em que é o proprio Estado que excepciona a livre concorréncia - como
ocorre no caso dos autos, no qual foi imposto um tabelamento de precos ds empresas
- exsurge a importancia de a autoridade antitruste exercer a chamada advocacia da

concorréncia (competition advocacy) ou educativa (Brasil, 2015, p. 7).

Por outro lado, ha apenas um caso de imunidade ao direito concorrencial. Isto porque 0 §12 do
art. 174 da CF prevé que “a lei estabelecera as diretrizes e bases do planejamento do desenvolvimento
nacional equilibrado, o qual incorporara e compatibilizara os planos nacionais e regionais de
desenvolvimento” (Brasil, 1988). Como o regime de planejamento implica em intervencdo direta do
Estado de modo a impor metas aos o0rgaos governamentais e empresas estatais ou de economia
mista, o comportamento do setor piiblico &, portanto, imune ao direito concorrencial.

Segundo Salomao:

Ha imunidade em um Gnico caso. Trata-se da hipotese de planejamento econémico
impositivo, prevista no art. 174 da CF. Esse dispositivo, como ja discutido, éincompativel
com o conceito de regulag¢do, por uma razdo muito simples: o planejamento ordena
meios e fins da atividade econémica (Salomdo Filho, 2021, p. 242).

Salvo essa hipotese especifica, inexiste imunidade concorrencial. A Lei n2 12.529/2011, em seu
art. 31, expressamente submete ao regime antitruste todas as pessoas fisicas ou juridicas de direito
plblico ou privado, mesmo que exercam atividade sob o regime de monopélio legal (Brasil, 2011).

Portanto, segundo Calixto Salomao (2021), a imunidade concorrencial s6 ocorre no caso
previsto no art. 174 da CF, em que ao Estado competira regular tarifas, qualidade do servico e a
propria entrada e saida de agentes do mercado, além de, via de regra, atribuir essa funcao (e também
a de fiscalizacdo) a um so6 agente econdmico, criando-se, assim, um monopolio em determinada
atividade econdmica (objeto, a principio, combatido pelo direito antitruste).

Por fim, & importante distinguir entre a isengao da jurisdicao concorrencial e a imunidade
antitruste. A isencao da jurisdicao concorrencial refere-se a situagoes especificas e, muitas vezes,
temporarias, sendo tratada de forma mais flexivel do ponto de vista legislativo, uma vez que se
baseia em normas infraconstitucionais. Ja a imunidade antitruste, por outro lado, € uma condicao
permanente e mais rigida, tendo base diretamente na CF.

2.2 Teoria do poder amplo (persuasive power doctrine)

A segunda teoria, também chamada de persuasive power, trata da relagao entre 6rgaos de
regulacao e orgaos de aplicacao do direito antitruste, tem origem quando do conflito entre agéncias
regulatorias e anti-concorrenciais americanas. Trata-se de verificar em que hipoteses a atribuicao de
competéncia a uma agéncia federal dotada de poderes regulamentares afasta a aplicacao do direito
antitruste (Salomao Filho, 2021, p. 239).

Segundo Roberto Domingos Taufick

Adoutrina pervasive power restringe o afastamento da norma concorrencial a apenas
dois casos. Na primeira hipotese, o poder regulatério substituiria a concorréncia
(poder extenso). No sequndo, o poder atribuido a agéncia requladora incluiria (mas
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ndo afasta) a analise concorrencial (poder profundo). Segundo o autor, a auséncia do
requisito da supervisdo ativa na doutrina pervasive power, apontada no paragrafo
anterior, demonstraria a maior confi ang¢a da Suprema Corte na atuagdao das agéncias
reguladoras federais. Contudo, considerando que a presun¢do quanto a supervisao
ativa pelas agéncias federais é relativa (iuris tantum), as andlises de substitui¢do
da concorréncia pela regulagdo, segundo as teorias state action e pervasive power,
terminam, em Gltima instancia, por se equivaler (Taufick, 2009, p. 79).

Calixto Salomao explica que:

A segunda tendéncia manifesta-se na analise das competéncias regulamentares
das agéncias governamentais americanas. Ndo se trata, portanto, de discutir a
competéncia de Estados Federados para excluir a aplicacdo do direito antitruste.
Trata-se, isto sim, - de verificar em que hipéteses a atribuicdo de competéncia a
uma agéncia federal dotada de poderes regulamentares afasta a aplicagao do direito
antitruste (Salomdo Filho, 2021, p. 239).

Segundo o autor, dois sao 0s casos em que é possivel afastar a competéncia das agéncias
governamentais encarregadas da aplicagao do direito antitruste. Em ambos, o poder conferido a
agéncia governamental deve ser amplo o suficiente para afastar a competéncia de qualquer outro
orgao (Salomao Filho, 2021, p. 240).

As hipoteses sao (1) o poder de um dos 6rgaos é extenso e profundo o suficiente que ha uma
clara substituicdo do 6rgao de aplicagdo antitruste pela competéncia regulatoria e, ainda, (1) que o
poder conferido a agéncia seja amplo o suficiente para afastar a competéncia de qualquer outro 6rgao
ou denso o suficiente de modo que a propria agéncia disponha da competéncia concorrencial. Ou
seja, malgrado o 6rgao regulador ndao possua extensao suficiente de poderes para afastar a atuagao
do 6rgao anticoncorrencial, o seu poder é profundo o suficiente para fazé-lo (Vilanova; Tafaro, 2020).

Sobre a profundidade de poderes do d6rgao regulador exigida pela teoria do Poder Amplo,
Salomao aduz que:

A analise da profundidade dos poderes estatais poe em realce um aspecto muito
importante. A profundidade, ao contrario da extensdo, nao pode ser determinada de
maneira eficaz sem a verificacdo da atuacao efetiva da referida agéncia ou érgdo. As
competéncias sao geralmente estabelecidas em termos genéricos, sem especificar as
matérias que devem ser levadas em consideracdo na aplicagdo da lei. Dessa maneira,
para saber se os efeitos sobre o mercado sao realmente considerados é necessario
analisar a atuagdo pretérita do orgdo. Ao critério formalistico da competéncia
adiciona-se, portanto, o critério da efetividade da atuacdo (Salomdo Filho, 2021, p.
249).

Nessa hipotese, em virtude da profunda capacidade técnica que o orgao regulador possui, ja
esta inclusa também a competéncia de aplicacao ao direito antitruste ao proprio orgao regulador e
nao ao orgao anticoncorrencial.
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3 REGULAGAO SETORIAL E DEFESA DA CONCORRENCIA - FORMAS DE
INTERACAO

A promocao de um mercado justo e competitivo é fundamental para o desenvolvimento
econdmico e social de qualquer pais. Nesse contexto, os 6rgaos de defesa da concorréncia, também
conhecidos como 6rgaos antitruste, e os orgaos de regulagao setorial desempenham papéis cruciais.
Enquanto os primeiros se concentram na prevencao e combate a praticas anticoncorrenciais, 0s
altimos focam na regulagao e supervisao de setores especificos da economia, garantindo a prestagao
de servigos essenciais de forma eficiente e justa (Kato, 2011, p. 67).

Os orgaos de defesa da concorréncia, como o Cade no Brasil, t€m a missao de garantir a livre
concorréncia no mercado. Eles atuam preventivamente, analisando fusoes e aquisi¢coes para evitar a
formagao de monopdlios e oligopolios que possam prejudicar os consumidores e a economia. Além
disso, investigam e punem praticas anticoncorrenciais, como cartéis e abuso de posicao dominante,
assegurando que as empresas concorram de maneira justa e beneficiem os consumidores com
melhores precos, qualidade e inovagao (Brasil, 2011).

Por outro lado, os 6rgaos de regulacao setorial, como a Anatel e o Bacen, sao responsaveis
por regular e supervisionar setores especificos da economia que, devido a sua natureza, requerem um
controle mais direto e detalhado. Esses setores geralmente envolvem servicos piblicos essenciais,
como energia, telecomunicacoes e transportes. A regulacao setorial visa garantir a prestacao de
servicos de qualidade, a precos justos, e promover a universalizagao do acesso a esses servicos, além
de incentivar a eficiéncia e a inovacao.

A interagao entre os 6rgaos antitruste e os orgaos de regulacao setorial é fundamental para
assegurar que os mercados funcionem de maneira equilibrada. Enquanto os reguladores setoriais
garantem que as empresas atuem conforme as normas especificas de cada setor, os 6rgaos de defesa
da concorréncia garantem que essas empresas nao adotem praticas que distorcam a competicao.
Essa interacao pode ser desafiadora, pois requer uma coordenacao efetiva para evitar sobreposicoes
de competéncias e conflitos de jurisdicao.

Um exemplo pratico dessa interacao € observado no setor de energia. A Aneel regula
as atividades das empresas de energia, estabelecendo tarifas, normas de qualidade e metas de
universalizagdao. Simultaneamente, o Cade atua para prevenir praticas anticoncorrenciais que
possam surgir nesse mercado, como a formagao de cartéis em licitagoes de energia ou abusos
de posicao dominante por parte de grandes empresas. Essa sinergia & essencial para promover
um ambiente de negocios saudavel e competitivo, que beneficie tanto os consumidores quanto a
economia como um todo.

Partindo do pressuposto de que as agéncias de defesa da ordem econémica (antitruste), atuam
de forma ex post, ou seja, é reacionaria. Seja na analise de atos de concentracao, seja na apuragao
de condutas anticoncorrenciais, sua competéncia surge apenas em decorréncia de determinado caso
concreto. Nao ha, como na regulagao setorial, publicagdo de normas disciplinando o comportamento
de determinados agentes de um mercado especifico. A intervencao é sempre pontual e direcionada
aos agentes envolvidos no caso em analise (Kato, 2011, p. 67).

Considerando também que o o6rgao regulador setorial tem por objetivo implantar
determinadas condi¢coes de mercado em um setor especifico da economia para garantir condigoes
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de acesso, qualidade da prestacao de servicos, reprimir abusos, etc., significa dizer que ele atua em
substituicao aos mecanismos naturais daquele mercado, criando um sistema de mercado artificial,
que supre as falhas existentes neste setor. A atuagao € essencialmente ex ante, no estabelecimento
de normas aplicaveis a todos os participantes daquele mercado, e complementarmente a posteriori
- na fiscalizagao e controle do cumprimento dessas normas (Kato, 2011, p. 65-67).

Com base nessa relagao entre regulacao setorial e defesa da concorréncia, Gesner Oliveira,
Bruno Werneck e Eduardo Luiz Machado (2004) definiram um critério para a divisdo de tarefas entre
os reguladores setoriais e as autoridades de defesa da concorréncia. Encontram-se, em seguida,
quatro opgoes em termos da relagao entre defesa da concorréncia e regulacao setorial:

Para ilustrar seu esquema, os autores distinguem entre trés fungoes:

+ Regulagao Técnica (RT): estabelecimento de normas, padroes e metas a serem adotados
pelos agentes privados de um setor regulado.

* Regulacdo Econdomica (RE): estabelecimento de condigoes de precos, tarifas e quantidades a
serem observadas pelos agentes privados no fornecimento de bens e/ou servigos regulados.

« Lei de Concorréncia (LC): a principal peca legal do ordenamento juridico do pais que
disciplina a livre concorréncia (Oliveira; Werneck; Machado, 2004, p. 79).

Num cenario de isencao antitruste, as Agéncias Reguladoras (AR) aplicam a legislagao de
defesa da concorréncia, com a legislacao especifica prevalecendo sobre qualquer comando geral da
lei antitruste. Nesse caso, a AR desempenha as trés tarefas mencionadas anteriormente, enfatizando
os aspectos regulatorios e deixando pouco ou nenhum espago para a atuagao da autoridade de
defesa da concorréncia (AC). Pode-se até conceber situacdes em que a lei de concorréncia nao se
aplica (Oliveira; Werneck; Machado, 2004, p. 79).

Imagem 1 - Possiveis configuracdes institucionais - Modelo 1 (Isencdo Antitruste)

Fonte: Oliveira, Werneck, Machado (2004, p. 79).

Num segundo cenario, o de competéncias concorrentes, tanto as autoridades de defesa da
concorréncia quanto as agéncias reguladoras possuem a competéncia para aplicar sangoes antitruste
e estabelecer normas de regulacao economica. Nesse contexto, ambas as entidades compartilham a
responsabilidade de assegurar a aplicacao das leis de defesa da concorréncia e de criar regulamentos
que orientem o comportamento econdmico das empresas dentro de seus respectivos setores (Oliveira;
Werneck; Machado, 2004, p. 79).

Essa dualidade de competéncias pode resultar em uma colaboracdo mitua, onde as
autoridades de defesa da concorréncia e as agéncias reguladoras trabalham em conjunto para garantir
um ambiente econdmico justo e competitivo, aplicando san¢oes quando necessario e desenvolvendo
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normas regulatorias que promovam a eficiéncia e a protecao dos consumidores, porém também pode
dar ensejo a conflitos de competéncia.

Imagem 2 - Possiveis configuragoes institucionais - Modelo 2 (Competéncias Concorrentes)

Fonte: Oliveira, Werneck, Machado (2004, p. 80).

Num terceiro cenario, um cenario de competéncias complementares, as atribuicoes entre
as duas autoridades nao se sobrepoem. Existe uma clara divisao de trabalho, na qual a Agéncia
Reguladora se responsabiliza exclusivamente pelas tarefas de regulacao técnica e econémica. Esta
agéncia se dedica a elaboracao e implementacao de normas e regulamentos especificos que orientam
e supervisionam o comportamento dos agentes econdmicos em seu setor de atuacdo (Oliveira;
Werneck; Machado, 2004, p. 80).

Paralelamente, a autoridade de defesa da concorréncia se concentra exclusivamente na
aplicacao da lei antitruste enquanto a autoridade regulatoria se concentra na regulacao do setor.
Dessa forma, cada entidade opera dentro de um ambito claramente definido, permitindo que a Agéncia
Reguladora e a autoridade de defesa da concorréncia trabalhem de maneira complementar, sem
conflitos de competéncia. Isso garante uma abordagem mais eficiente e focada, na qual a regulacao
técnica e econdmica é tratada separadamente da aplicagao das normas antitruste, proporcionando
uma estrutura regulatoria mais robusta e organizada.

Imagem 3 - Possiveis configuragoes institucionais - Modelo 3 (Competéncias Complementares)

Fonte: Oliveira, Werneck, Machado (2004, p. 80).

Num quarto cenario de regulacao antitruste, a autoridade de defesa da concorréncia assume
a responsabilidade de aplicar tanto a lei antitruste quanto as regulagdes técnica e econdmica.
Trata-se de um caso simétrico ao primeiro cenario, em que a maior énfase recai tipicamente sobre
a legislagao antitruste, limitando a regulagdo técnica e econdmica ao minimo necessario (Oliveira;
Werneck; Machado, 2004, p. 80).
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Nesse arranjo, a autoridade de defesa da concorréncia nao apenas monitora e intervém em
praticas comerciais anticompetitivas, mas também estabelece e implementa normas regulatorias
que orientam o funcionamento dos mercados. A prioridade dessa abordagem é garantir que as
leis de concorréncia sejam rigorosamente aplicadas para promover um ambiente de mercado
justo e competitivo.

Ao mesmo tempo, a regulagao técnica e econdmica é realizada de forma mais restrita, focando
apenas nos aspectos essenciais para complementar a aplicacao da lei antitruste.

Imagem 4 - Possiveis Configuragdes Institucionais - Modelo 4 (Regulagao Antitruste)

Fonte: Oliveira, Werneck, Machado (2004, p. 81).

Em resumo, nesse quarto cenario, a autoridade de defesa da concorréncia desempenha um
papel abrangente, equilibrando a aplicagao rigorosa das leis antitruste com uma regulacao técnica e
econémica minima, mas essencial, para garantir um ambiente competitivo e eficiente.

4 DA RELACAO DE COMPLEMENTARIEDADE ENTRE AS COMPETENCIAS DO
CADE E ANATEL

Neste topico, discutiremos os arranjos normativos que permitem uma atuagao complementar
entre a Anatel e o Cade. Inicialmente, é essencial destacar que, por vontade do legislador as
competéncias das agéncias reguladoras nao sao uniformemente distribuidas. Por exemplo, embora a
Agéncia Nacional do Petroleo (ANP) nao exerca a funcao de reguladora da concorréncia - atribuicao
exclusiva do Cade -, ela tem o dever de comunicar ao Cade qualquer indicio de infracao a ordem
econdmica, conforme o art. 10 da Lei n2 9.478/1997 (Brasil, 1997b). Ja no caso da Anatel, a situacao é
um pouco mais complexa e envolve certas particularidades.

No setor de telecomunicagoes, a Anatel possui competéncias legais para atuar no controle,
prevencao e repressao de infragdes econdmicas, ressalvadas aquelas que sao de competéncia do
Cade (art. 19, XIX, da Lei n2 9.472, de 16/07/1997, e art. 16, XX, do Anexo | ao Decreto n® 2.338, de 7
de outubro de 1997). Esta legislacdo, entretanto, ndo define claramente a divisdo de competéncias
entre a Anatel e o Cade. Essa falta de clareza levou a criagdo de uma Comissao para Cooperacao
Institucional entre Cade e Anatel, estabelecida pela Portaria Conjunta Cade/Anatel-1 de 01/07/1998,
ainda sob a vigéncia da Lei n2 8.884/1994.

A definicao das fungoes da Anatel foi posteriormente detalhada pela Resolugao Anatel 195,
de 07/12/1999, que aprovou a Norma 7/1999 (modificada pela Resolugao 393, de 22/02/2005). Esta
atribuiu a Anatel a competéncia para instruir processos, fungao anteriormente desempenhada pela
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Secretaria de Defesa Econdmica (SDE). Com a promulgacao da Lei n® 12.529/2011 e a subsequente
extincao da SDE, houve uma reconfiguracao desse cenario.

Atualmente, no que tange ao controle das estruturas, o art. 72, § 22 da Lei n2 9.472 /1997, alterado
pela Lei n® 13.848/2019, estabelece que os atos de concentracao no setor de telecomunicagoes devem
ser submetidos ao Cade (Brasil, 2019). Conforme a nova lei antitruste, a Anatel e outras agéncias
reguladoras tém o direito de interpor recursos contra a aprovagao de atos de concentragao econdmica
(art. 65, | da Lei n° 12.529/2011) (Brasil, 2011).

No que concerne ao controle de condutas anticoncorrenciais, a Anatel, assim como outras
agéncias reguladoras, tem a competéncia de prestar assisténcia e colaboracao ao Cade, incluindo
a elaboracao de pareceres técnicos (art. 92, § 32 da Lei n2 12.529/2011), bem como de requerer a
instauragdo de inquéritos ou processos administrativos (art. 62 da Lei n? 12.529/2011) (Brasil, 2011).

Consequentemente, o novo marco normativo resultou na revogacao da Resolucao Anatel
195/1999 e de outras resolugoes que foram implicitamente revogadas ou caducaram. Assim, ha um
significativo entrelagcamento das competéncias da Anatel e do Cade em termos de regulacao e defesa
econdmica. Isso implica nao apenas na inafastabilidade da competéncia do Cade para apreciar atos
ja submetidos aos orgaos reguladores setoriais, mas também na possibilidade de existirem normas
e entendimentos divergentes entre o Cade e o regulador setorial. As perspectivas analiticas de cada
orgao sobre um mesmo fato sao distintas, refletindo os interesses puablicos em jogo: ao regulador
setorial cabe uma visao especifica e ao regulador geral, uma visao abrangente.

Apesar de serem indesejaveis para o sistema, € compreensivel a existéncia de decisoes
contraditorias e normas que podem conflitar com os principios da livre concorréncia. No entanto,
com o intuito de mitigar esses conflitos, o Cade e a Anatel tém buscado delimitar explicitamente os
limites de suas competéncias, promovendo uma atuagao coordenada entre ambas as agéncias.

5 O CONFLITO DE COMPETENCIAS CADE E ANATEL - O CASO EMBRATEL
X TELESP

Neste topico, discutiremos um emblematico caso de conflito entre Anatel e Cade. No dia
06 de setembro de 2002, a Empresa Brasileira de Telecomunicagoes S.A. (Embratel) protocolou
Representacao, perante a Anatel, denunciando possivel infracdo contra a ordem econémica em
razao de pratica de discriminagao de precos e elevagao dos custos dos rivais, em desfavor da
Telecomunicagoes de Sao Paulo S.A. (Telesp).

Tal representagao foi autuada e gerou o processo n2 53500.005770/2002% no qual a
Embratel acusou a Telesp de praticas anticompetitivas ao fornecer Explora¢ao Industrial de Linhas
Dedicadas (EILDs). Esse servigo € essencial para a interligacdao de redes de dados e, conforme
alegacoes da Embratel, a Telesp estaria favorecendo sua controladora, a Telefonica Empresas, em
detrimento de outras operadoras, praticando precos discriminatorios e afetando o equilibrio de
concorréncia no mercado.

O caso se deu quando a Embratel participou de uma licitacao promovida pela Companhia
de Processamento de Dados do Municipio de Sao Paulo (Prodam), para a contratacao de servigos de

3 Todos os processos do Cade mencionados neste artigo podem ser acessados em: https://tinyurl.com/y7obr4z5.
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telecomunicagoes, no pregao n® 06.002/02. Durante esse processo, a Telesp, responsavel por fornecer
0s insumos, neste caso, a EILDs, necessarios para que a Embratel pudesse ofertar seus servigos,
praticou pregos mais favoraveis para a Telefonica Empresas, o que levou a Embratel a apresentar sua
representacao a Anatel e ao Cade em setembro de 2002.

A definicao da EILD e sua regulamentacao estao contidos, atualmente, na Resolucao n2 590,
de 15 de maio de 2012 da Anatel. Assim, em conformidade com as disposi¢coes da referida norma,
define-se como EILD o fornecimento, por uma prestadora, de linha dedicada, para outra prestadora,
para que esta Ultima forneca servicos de telecomunicagdes a consumidores finais, tratando-se,
portanto, de fornecimento de meios considerados insumos basicos para a oferta dos servicos de
comunicacao de dados (Anatel, 2012).

O cerne da questao se deu pelo fato de a Telesp possuir a posicao de agente econdmico
dominante possuindo quase totalmente a infraestrutura local de acesso a rede de telecomunicagoes,
ou seja, qualquer empresa que desejasse fornecer servicos de transmissao de dados, deveria utilizar
da infraestrutura que a Telesp era detentora.

Nos termos da definicao de servico de telecomunicacoes, constata-se a presenca de
aspectos técnicos que devem ser considerados. Um destes, de vital importancia, &€ a necessidade
imprescindivel da existéncia de redes integradas de telecomunicagoes para a devida viabilizagao
de qualquer servigo de telecomunicagoes. Importante se faz a transcricao da doutrina do eminente
professor J.C. Mariense Escobar (1999):

E impraticavel qualquer atividade de telecomunicacdo sem rede, o meio necessdrio
para viabiliza-la, que interconecta os pontos de emissdo e recep¢do. Para que as
redes de telecomunicagcdes possam transportar a voz, imagens, dados, tanto em
forma analégica quanto digital, é necessario possuirem equipamentos de transporte,
que encaminham voz, imagens e dados de um ponto a outro, e equipamentos de
comutagdo (centrais de comutagdo), que viabilizam a comunicagdo entre dois pontos
distantes, mediante o estabelecimento temporario de circuitos, com essa finalidade
(Escobar, 1999, p. 34).

E prossegue o autor:

Rede de telecomunicagées, portanto, é aquele conjunto de instalacées, centros de
comutagdo e meios de telecomunicagoes e transmissdo, que atuam como suporte a
prestacao dos servigos. Essas redes ndo precisam ser de propriedade da prestadora,
uma vez que esta pode contratar a utilizacdo de recursos integrantes da rede de
outra operadora, para constitui¢do de sua rede de servico, caracterizando, com isso,
uma situacdo de exploracdo industrial, caso em que os recursos contratados serao
considerados para fins de interconexdo, como parte da rede da contratante (Escobar,
1999, p. 35).

Apraticaanticompetitiva, segundoa Embratel, envolviaa concessao de descontos significativos
pela Telesp a sua controladora, enquanto a Embratel enfrentava precos mais elevados e menos
competitivos para uso da EILDs. A representacao alegava que a Telesp aplicava uma “metodologia
padrao” para os precos, que resultava em beneficios para a Telefonica Empresas, o que prejudicava
a isonomia e o equilibrio no processo licitatorio. Na pratica, ao favorecer a sua empresa controlada,
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a Telesp praticava uma elevagao de custos aos rivais, pratica anticompetitiva denominada price
squeeze, que segundo as licoes de Paula A. Forgioni (2015) ocorre quando:

O agente econdomico pode encontrar-se em posi¢do que lhe permita o aumento
do preco de matérias-primas ou insumos essenciais a atividade do concorrente,
sem aumentar seus proprios custos. Trata-se da pratica que é chamada em lingua
inglesa de price squeeze (precos opressivos). E possivel, também, que haja ilicitude
da pratica, caso, mesmo aumentando seus custos, esse incremento prejudique mais
seus concorrentes do que a empresa dominante (Forgioni, 2015, p. 295-296).

Em sua defesa, a Telesp alegou que nao existe pratica discriminatoria de sua parte. Informou
que as diferencas existentes entre o contrato entre Telesp e Telefonica Empresas e Telesp e Embratel
sao frutos das diferencas objetivas das condicoes de contratacao e dos servicos ofertados. Enquanto
a Telefonica Empresas contrata um volume grande de circuitos, por um prazo longo, pré-determinado,
possibilitando, assim, a amortizacao dos custos da Telesp, a Embratel, contrata apenas através de
contrato com prazo indeterminado, sem dar a Telesp, portanto, qualquer garantia de continuidade, o
que justificaria a diferenca de preco para as duas empresas.

A Anatel e o Cade desempenharam papéis cruciais no desenrolar deste processo, o que
levantou questoes de competéncia entre as duas autarquias. A Anatel iniciou a investigacao em
2002, emitindo despachos e informes técnicos, mas, posteriormente, no ambito do Cade também foi
instaurado procedimento proprio, sob o niimero 08700.003174/2002-19, originado através de pedido
de Medida Preventiva por parte da Embratel, alegando que a questao envolvia infragdes a ordem
econdmica conforme a Lei n2 8.884/94.

Vale salientar que a Lei Geral das Telecomunicagoes - Lei n® 9.472/97 - confere a Anatel o poder
de regular e fiscalizar o setor de telecomunicagoes, inclusive no que tange a repressao de condutas
anticompetitivas dentro do setor (Brasil, 1997a). No entanto, a Lei de Defesa da Concorréncia a época
- a Lei n2 8.884/94 - outorgava ao Cade a responsabilidade pela prevencao e repressao de infragoes
a ordem econémica de maneira geral (Brasil, 1994).

O primeiro ponto de aparente conflito se deu quando do pedido de medida preventiva por
parte da Embratel, pois no caso concreto, houve uma solicitacao formulada a Anatel de abertura de
processo administrativo para investigar conduta anticompetitiva e em face da presenca do fumus
boni iuris e do periculum in mora, a Embratel requereu a concessao de Medida Preventiva, visando
a cessagao da pratica. Todavia, decorrido um pouco mais de 1 (um) més da apresentagao do pedido
aquela agéncia, face a demora daquela, a Embratel, em 8 de outubro de 2002, pediu ao Cade que
apreciasse o caso a fim de que fosse adotada a medida pleiteada.

A época, ambas as agéncias possuiam autorizacdes normativas idénticas possibilitando a
concessao de medidas preventivas visando elidir praticas passiveis de gerar dano ao mercado. Vejamos:
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Quadro 1- Autorizagoes normativas Anatel e Cade

Resolucao n2 195/99 - Anatel Lei n® 8.884/94 - Lei do Cade

Art.49.Em qualquer fase do processo administrativo, | Art. 52. Em qualquer fase do processo administrativo
a Anatel podera, por decisao do Conselho Diretor, | podera o Secretario da SDE ou o Conselheiro-Relator, por
adotar medida preventiva, quando houver indicio | iniciativa propria ou mediante provocac¢ao do Procurador-
ou fundado receio de que o representado, direta ou | Geral do Cade, adotar medida preventiva, quando houver
indiretamente, cause ou possa causar ao mercado | indicio ou fundado receio de que o representado, direta
lesao irreparavel ou de dificil reparagao, ou torne | ou indiretamente, cause ou possa causar ao mercado
ineficaz o resultado final do processo. lesao irreparavel ou de dificil reparagao, ou torne ineficaz
o resultado final do processo.

Fonte: elaboracao propria.

O Conselheiro Relator Cleveland Prates Teixeira, considerando que ja havia decorrido 175
dias desde o pedido de Medida Preventiva na Anatel, e 143 dias da realizacao do mesmo pedido no
Cade, considerou insustentavel aguardar um prazo maior pelo pronunciamento do 6rgao regulador e
deferiu a medida preventiva determinando que, até a decisao final do processo, os precos cobrados
pela Telesp pela prestacao de servicos de EILD fossem iguais tanto para empresas concorrentes como
para a sua subsidiaria Telefonica Empresas. Argumentou que o deferimento nao visa proteger um
direito individual, mas sim garantir o interesse coletivo. Segundo o Relator, a medida preventiva tem
como objetivo assegurar, de forma provisoria, a manutenc¢ao da ordem econdmica, permitindo, assim,
a eficacia e viabilidade de uma futura decisao definitiva.

O Conselheiro Relator também destacou que, ao identificar a necessidade da medida
preventiva, nao seria racional ou logico que ele tivesse que aguardar a manifestacao do o6rgao
regulador, no caso, a Anatel. Segundo ele, tal exigéncia prejudicaria a agilidade necessaria para
garantir a eficacia das acoes preventivas.

Além disso, o Conselheiro Relator argumentou que nao é razoavel impor restricoes as atribuicoes
do Cade apenas porque um determinado pedido esta sob a apreciagao de outro 6rgao, como a Anatel.
Ele enfatizou que nao se trata de atribuir uma nova competéncia ao Cade, uma vez que a autarquia
antitruste ja detém essa atribuicao, conforme estabelece o art. 52, caput, da Lei n2 8.884/94.

Por fim, o Conselheiro Relator observou que, mesmo havendo competéncia concorrente
entre o Conselho Diretor da Anatel e ele proprio para a ado¢ao de medidas preventivas, nao se
deve falar em prevencao, considerando os fundamentos previamente delineados. Para o Relator, essa
competéncia concorrente nao impede a atuagao célere do Cade em casos em que ha necessidade
comprovada de medidas urgentes.

Em 23/12/2004, apd6s ampla analise pelo Cade e pela Anatel da proposta relativa as
condi¢coes de comercializacao de EILD, a Telesp apresentou a Anatel, proposta de celebracao de
Termo de Compromisso de Cessacao de pratica (TCC), o qual reproduzia os termos das condicoes
de comercializacao de EILD que haviam sido submetidas anteriormente ao Conselheiro-Relator da
Medida Preventiva no Cade e ao Superintendente de Servicos Privados da Anatel.

A celebracao do TCC foi proposta pela Telesp, sendo o referido termo elaborado pela Anatel
e aprovado pelo Conselho Diretor da Agéncia em 26 de agosto de 2005. O Termo foi assinado pelos
representantes legais da Embratel e da Telesp, pelo Presidente do Conselho Diretor e por duas
testemunhas e foi publicado no Diario Oficial da Uniao em 14/10/2005, com isso, suspendendo o
processo administrativo n2 53500.005770/2002.

SILVA JUNIOR, Aderaldo Cavalcanti da. A complexa relacao entre regulacao setorial e defesa da '| 24
concorréncia: Um estudo da relagao de complementaridade e conflitos regulatorios entre Cade,
Bacen e Anatel no Sistema Econdmico Brasileiro. Revista de Defesa da Concorréncia, Brasilia, v.

13, n. 1, p. 110-138, 2025
https://doi.org/10.52896/rdc.v13i1.1140



Nos termos do artigo 19, inciso XIX, da Lei Geral de Telecomunicagoes e no artigo 58 da Norma
1/99 da Anatel, a Anatel encaminhou o processo ao Cade para a devida homologacao do referido TCC,
nos termos do artigo 53 da Lei n2 8.884/94 (Brasil, 1994).

0 segundo conflito surge apos a formalizacao do referido TCC, celebrado entre a Anatel e a
Telesp e homologado pelo Cade. Isso porque, segundo as clausulas do TCC, a Telesp estaria autorizada
a praticar determinada politica de descontos na prestacao de servigos EILD, desde que tal politica
de descontos nao fosse discriminatoria. Contudo, posteriormente, sobreveio norma regulatéria da
Anatel, que proibiu a Telesp de praticar quaisquer tipos de descontos.

Em termos praticos: quando a Telesp assinou o TCC, a regulamentacao da EILD era regida
pela Resolugao 402/2005 da Anatel, que estava vigente na data da assinatura. Essa norma permitia
que a Telesp praticasse politica de descontos no fornecimento da EILD. Contudo, posteriormente,
a Anatel aprovou a Resolugao 437/2006, atualizando as diretrizes sobre a matéria e vedando tais
politicas de descontos.

Portanto, instaurou-se um conflito entre as obrigacoes previstas no TCC, cuja assinatura pela
Telesp e a Anatel com a posterior homologagao do Cade se deu sob a vigéncia da Resolugao 402/2005
da Anatel e a nova Resolugao 437/2006 também da Anatel.

Em sua defesa, a Telesp argumentou que a Clausula 92 do TCC estabelecia que a
“COMPROMISSARIA devera adequar-se ao novo Regulamento de exploracao industrial de linha
dedicada - EILD, que sucedera a Norma n2 30/96, aprovado na 3392 Reuniao do Conselho Diretor da
Anatel, realizada no dia 31 de mar¢o de 2005".

Segundo a Telesp, a regulamentagao mencionada nesta clausula 92 se referia a propria
Resolucao 402/2005, que foi aprovada na referida 3392 reuniao e publicada oficialmente em 27 de
abril de 2005. A empresa, assim, sustentou que, ao assinar o TCC, a Resolucao 402/2005 era a norma
vigente e que a clausula em questao se refere especificamente a essa regulamentacao, que é anterior
a entrada em vigor da Resolucao 437/2006.

O professor Calixto Salomao Filho ofereceu parecer juridico*, nos autos, no qual defendeu
que seria equivocado assumir que uma regulacao da Anatel posterior pudesse alterar decisoes
administrativas do Cade, neste caso o proprio TCC homologado, que conformam a pratica de
determinada conduta no mercado, no caso, a oferta de EILD com autorizagdo para concessao de
descontos. Haveria, nesse caso, a desconsideragao da regra e do principio constitucional constante
no artigo 5°, XXXVI, da CF, segundo os quais “a lei nao prejudicara o direito adquirido, o ato juridico
perfeito e a coisa julgada” (Brasil, 1988).

Para Calixto Salomao, as obrigacoes pactuadas nos TCCs saofruto de processos administrativos,
respeitados os principios da ampla defesa e do devido processo legal, e foram objeto de aprovagao
pela Anatel e homologacao pelo Cade. Assim, nao poderia norma nova, no caso a Resolugao n2 437/06,
fruto de exercicio de fungao normativa pela Anatel, alterar decisao administrativa do Cade, fruto de
exercicio de funcao jurisdicional, neste caso, o TCC celebrado pela Anatel e homologado pelo Cade.

0 autor defendeu que o caso se trataria de coisa julgada administrativa, que so pode ser revista
nos termos da propria decisao ou conforme autorizagao legal expressa prevista na lei que da suporte a

4 Parecer juridico nos autos do Processo Administrativo n2 53500.005770/2002.
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decisdo, no caso a Lei n2 8.884/94 (em harmonia com o artigo 19, XIX da Lei Geral de Telecomunicagdes).

Em suas conclusoes, Calixto Salomao finaliza: “Atos administrativos decorrentes do exercicio
de fungao normativa ndao tem o condao de revogar atos administrativos de julgamento em relacao a
questao especifica objeto do julgamento™.

Portanto, durante o prazo de vigéncia dos TCCs, em relagao a questao especifica neles tratada,
so devem ser aplicadas normas regulamentares posteriores que estejam em estreita coeréncia com
o que foi ali previsto. No caso isso significa que, durante a vigéncia dos TCCs, somente sera aplicavel
a Resolugao Anatel 402/05, expressamente prevista na clausula 92 dos TCCs (Salomao Filho, 2006).

Porsuavez, a Procuradoria Federal junto ao Cade ofereceu parecer em sentido diametralmente
oposto, argumentando que a possibilidade de ato normativo superveniente a celebragao dos TCCs
constitui exercicio de competéncia regulatoria da Anatel, nos termos do art. 19 da Lei n2 9.472/97.
Frisou ainda que o proprio TCC, na sua Clausula 923, resguardou a possibilidade de a Anatel disciplinar
acerca da linha dedicada EILD®.

A Procuradoria do Cade completou afirmando que a Resolugao 437/06 apenas especificou a
Resolucao 402/2005, constituindo uma adequacao normativa a realidade do mercado, fungao tipica
do ente regulador e que, resguardados os atos juridicos ja firmados, passa a disciplinar, naturalmente,
as novas relagoes no setor de telecomunicagoes. Aduzindo também que que a Resolucao 437/06 da
Anatel nao alterou o contelildo do TCC. A politica de descontos nao esta prevista no Termo como
direito subjetivo, mas apenas como permissividade que pode ser modificada acaso a realidade de
mercado assim o exija.

Ao fim, a Procuradoria do Cade também argumentou que opor o principio do art. 5°, XXXVI
da CF/88 as normas regulatorias, transpondo de forma automata principios de direito privado ao
direito publico, redundaria na absoluta ineficacia da acao estatal em promover o bem comum e a
preservagao da ordem econdmica. Tais direitos adquiridos, quer seja em decorréncia de ato juridico
perfeito ou coisa julgada administrativa, criariam campos imunes a regulagao setorial, podendo até
mesmo inviabiliza-la, ao estabelecer, por exemplo, assimetrias entre os agentes econdmicos.

Visando solucionar a controvérsia, a Presidéncia do Cade, ao analisar a antinomia entre os atos
normativos, decidiu que ndo havia conflito entre o TCC firmado com a Telesp e a Resolugao n? 437/2006
da Anatel. A decisdao se baseou no entendimento de que o TCC permitia a Telesp a concessao de
descontos de forma nao discriminatoria, mas nao a obrigavam a fazé-lo. Dessa forma, o cumprimento
da Resolucao 437/2006, que proibia a concessao de descontos em virtude da classificagao da Telesp
como detentora de Poder de Mercado Significativo (PMS), nao configurava uma violagao dos termos
acordados, pois a normativa regulatoria era mais restritiva e, portanto, prevalecia sem contrariar o TCC.

Além disso, a presidéncia do Cade negou os pedidos especificos da Telesp que buscavam
uma declaragao de conflito e a suspensao dos efeitos da resolucao da Anatel. O Cade argumentou
que as disposicoes do TCC nao conferiam a empresa um direito subjetivo de conceder descontos em
todas as circunstancias e que a Anatel, como autoridade regulatoria, possuia competéncia para impor
normas mais rigidas que impactassem essas praticas comerciais.

Reconhecendo os possiveis efeitos negativos que a aplicagao irrestrita da Resolugao n®

5 Parecer juridico nos autos do Processo Administrativo n2 53500.005770/2002.
6 Parecer ProCade n2 555/2006 e despacho n2 126/2006/PG/Cade.
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437/2006 poderia ter sobre a concorréncia em areas onde a Telesp enfrentava competidores, a
presidéncia do Cade recomendou a Anatel uma revisao dos critérios utilizados para a definicao de
PMS. Sugeriu que a proibicao de descontos fosse avaliada de forma mais especifica e segmentada,
considerando as particularidades de cada localidade, para evitar uma distorcao do mercado que
pudesse, ao invés de promover, inibir a concorréncia em determinadas regides.

6 O ACORDO DE COOPERAGCAO TECNICA 03/2020 ENTRE CADE E ANATEL

De forma minimizar os conflitos de atribuicao entre as agéncias, mas que veio de forma
tardia, o ACT n2 3/2020, firmado entre a Anatel e o Cade, visa aprimorar a atuagao conjunta das duas
autarquias no ambito das telecomunicagoes, especialmente no que tange a promogao da concorréncia
e a prevencao de infragdes contra a ordem econémica (Cade, 2020). Com base no documento, pode-se
avaliar o quanto esse acordo favorece a coordenacao entre os 6rgaos e em que medida ele se traduz
em beneficios praticos para a regulacao e defesa da concorréncia no setor.

0 acordo tem por objeto estabelecer a cooperagao técnica entre Anatel e Cade, com o intuito
de promover o intercambio de experiéncias, informagoes e tecnologias, capacitar recursos humanos
e harmonizar a atuagao das duas instituicoes nas suas respectivas esferas de competéncia. Essa
cooperagao esta fundamentada em leis como a Lei n2 12.529/2011, que rege a atuagao do Cade na defesa
da concorréncia, e a Lei Geral de Telecomunicagoes - Lei n® 9.472/1997, que regula a atuagao da Anatel.

Entre as acoes de cooperagao previstas, destacam-se o compartilhamento de documentos,
estudos e informagoes técnicas; a realizacao de eventos anuais para discutir temas relacionados
a concorréncia no setor de telecomunicacoes; os estudos e pesquisas conjuntas sobre praticas
concorrenciais; a capacitagao e treinamento de servidores em temas de defesa da concorréncia e
regulacao no setor de telecomunicagoes.

Essas medidas visam integrar as atuagoes de cada autarquia, proporcionando um ambiente
de maior eficiéncia regulatoria e fortalecendo a aplicacao de politicas de concorréncia no setor de
telecomunicacoes. Ao harmonizar a regulacao e a defesa da concorréncia, o acordo favorece um
ambiente competitivo mais robusto, com beneficios tanto para os operadores de servicos quanto
para os consumidores.

0 acordo favorece a coordenacao entre Cade e Anatel de varias formas. A clausula 3.1 prevé
o compartilhamento de documentos e dados técnicos, permitindo que as decisoes regulatorias e
concorrenciais sejam baseadas em uma visao integrada e completa do mercado de telecomunicagoes.
Isso diminui a duplicidade de esforcos e possibilita uma atuacao mais coesa e eficaz, com as duas
autarquias complementando suas analises e avaliagdes (Cade, 2020).

A clausula 3.2, por sua vez, preveé a realizacao de seminarios e workshops, o que nao apenas
promove o dialogo entre as autarquias, mas também contribui para a formagao e atualizagao continua
de servidores, o que melhora a qualidade das decisoes regulatorias e concorrenciais (Cade, 2020).

0 intercambio de conhecimentos e o treinamento de pessoal, previstos na Clausula 3.4, sao
elementos essenciais para que ambas as autarquias possam atuar de maneira informada e técnica,
assegurando uma aplicagao consistente das normas de concorréncia e de regulacao (Cade, 2020).
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Embora o acordo estabeleca bases solidas para a cooperagao, alguns desafios podem surgir
na sua implementacao. Quanto a divisao de competéncia, a Anatel tem competéncia para regular
tecnicamente o setor, enquanto o Cade se encarrega de zelar pela concorréncia. A articulagao entre
essas esferas pode ser complexa, especialmente em casos em que as decisoes de uma autarquia
possam impactar diretamente na area de atuacao da outra. No entanto, a clara distincao de
competéncias mencionada no acordo visa minimizar esses conflitos.

Para que a cooperacao técnica tenha efeitos praticos, & necessario que haja um fluxo continuo
e eficiente de informagdes e a realizacao dos eventos previstos. A criagao de grupos de trabalho,
conforme detalhado no ACT n2 3/2020, é essencial para garantir que o plano nao fique apenas no
papel, mas seja efetivamente implementado e monitorado.

O ACT n? 3/2020 entre a Anatel e o Cade tem o potencial de fortalecer significativamente a
coordenacao entre as duas autarquias federais. Ao promover uma atuacao integrada na regulacao do
setor de telecomunicagoes e na defesa da concorréncia, o acordo favorece a criagao de um ambiente
mais eficiente e competitivo, com beneficios claros para o mercado e para os consumidores. As
acoes previstas, como a troca de informagoes e a realizagao de eventos conjuntos, contribuem para a
construcao de uma abordagem regulatoria mais harmonizada, evitando duplicidades e conflitos. No
entanto, a eficacia desse acordo dependera de sua execugao consistente e do continuo alinhamento
entre as partes.

7 O CONFLITO DE COMPETENCIA ENTRE O CADE E BACEN - CASO
BRADESCO E BANCO DE CREDITO NACIONAL

Em 1997, o Bradesco adquiriu o controle acionario do Banco de Crédito Nacional S/A (BCN),
sendo a operagao submetida ao Bacen. Em abril de 2001, o BCN firmou contrato de compra e venda
de acdes com a empresa norte-americana Alliance Capital Management Corporation of Dellaware para
que o BCN passasse a exercer o controle absoluto da sociedade BCN Alliance, integrante do grupo BCN.

Esse negdcio foi submetido ao Cade, nao o fazendo em relagao ao Bacen, por entenderem
as instituicoes envolvidas que nao se tratava de operagao financeira. A operacao foi aprovada pela
autoridade antitruste em 29.05.2002 (DOU de 13.06.2002). Todavia, ao apreciar o aludido ato de
concentracao, o Cade verificou que a aquisicao do controle do BCN pelo Bradesco nao havia sido
anteriormente comunicada a autarquia, determinando-se sua apresentacao. Trata-se do Ato de
Concentracao n2 08012.002381/2001-23, relatado pelo conselheiro Celso Fernandes Campilongo, que
analisou o caso da Alliance/BCN

Contra a aludida decisao, os agentes economicos impetraram o mandado de seguranga,
autuado sob n? 2002.34.00.033475-0-DF defendendo a competéncia privativa do Bacen para examinar
concentracoes entre instituicoes financeiras.

A seguranca foi deferida pela sentenca, com esteio nos arts. 12,10 e 18, § 22, da Lei n® 4.595/64,
e, além disso, reportou-se ao art. 32 da Lei n2 9.650/98 e ao Parecer GM-20 da AGU, proferido sob a
invocacao do disposto no art. 40 da LC n® 73/93 (Brasil, 1964; Brasil, 1998; Brasil, 1993).

No exame da apelagao e da remessa oficial, a eg. 52 Turma do Tribunal Regional Federal (TRF)
da 12 Regiao, por maioria, deu-lhes provimento em acordao, da lavra do ilustre Desembargador Federal
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Sebastiao Fagundes de Deus que decidiu no sentido de que os pareceres da Advocacia-Geral da Uniao
(AGU), por forca do & 12 do art. 40 da LC 73/93, quando aprovados pelo Presidente da Repdblica, tém
o poder de vincular a Administragao Federal. Os pareceres da AGU, contudo, nao sao de observancia
obrigatoria pelo Cade, quer no tocante a interpretacao e aplicacao das normas da legislacao de
defesa da concorréncia, quer no que diz respeito a delimita¢ao de sua esfera de atribui¢oes juridicas.
Se assim nao fosse, a autarquia antitruste estaria na contingéncia de sofrer abalos — no que tange a
necessaria e imprescindivel autonomia e independéncia de seus julgamentos -, que, eventualmente,
possam advir de uma indevida ingeréncia do Poder Executivo. Assim, o TRF da 12 Regiao reconheceu
a competéncia do Cade para decidir tal ato de concentracao em complementariedade com o Bacen.

A defesa do BCN e do Bradesco recorreu ao ST). Em razao da existéncia de legislacao
especifica que estabelecia a submissao de operagoes entre instituicoes financeiras ao Bacen, o
BCN e o Bradesco propuseram Recurso Especial. O caso chegou ao STJ, que, apesar de reconhecer a
competéncia do Cade para analisar operagoes conforme a Lei n® 8.884/1994, entendeu que a Lei n®
4.595/1964 conferia exclusividade ao Bacen para decidir sobre atos de concentracao entre institui¢oes
do Sistema Financeiro Nacional (SFN).

Finalmente, no julgamento do Recurso Especial n® 109.4218/DF, relatado pela Ministra Eliana
Calmon, o STJ determinou a vinculacao do Cade ao parecer GM-20, conforme a ementa do acordao.

ADMINISTRATIVO - ATO DE CONCENTRAQZ\O, AQUISIQAO OU FUSAO DE INSTITUIQAO
INTEGRANTE DO SISTEMA FINANCEIRO NACIONAL - CONTROLE ESTATAL PELO Bacen
OU PELO Cade - CONFLITO DE ATRIBUI(;@ES - LEIS 4.594/64 E 8.884/94 - PARECER
NORMATIVO GM-20 DA AGU.

1. Os atos de concentracgdo, aquisicao ou fusdo de institui¢do relacionados ao Sistema
Financeiro Nacional sempre foram de atribuicdo do Bacen, agéncia reguladora a
quem compete normatizar e fiscalizar o sistema como um todo, nos termos da Lei
4.594/64.

2. Ao Cade cabe fiscalizar as operacoes de concentra¢do ou desconcentracdo, nos
termos da Lei 8.884/9%.

3. Em havendo conflito de atribuicdes, soluciona-se pelo principio da especialidade.
4, O Parecer GM-20, da Advocacia-Geral da Unido, dota solucao hermenéutica e tem
carater vinculante para a administracao.

5. Vinculagdo ao parecer, que se sobrepée a Lei 8.884/94 (art. 50).

6. O Sistema Financeiro Nacional ndo pode subordinar-se a dois organismos
regulatorios.

7. Recurso especial provido (Brasil, 2010).

No presente caso, a aplicacao da Lei n® 4.595/1964 do Bacen deve prevalecer em situagoes
de conflito de competéncia com as Leis do Cade, tanto a Lei n2 8.884/94 quanto a Lei n2 12.529/11.
Primeiramente, é fundamental destacar que a Lei n2 4.595/1964 foi recepcionada pela CF de 1988
como lei complementar.

Ademais, pelo principio da especialidade, a Lei n2 4595 de 1964 deve ser aplicada
prioritariamente quando se trata de atos de incorporacao de entes do SFN. Este principio juridico
estabelece que a norma especial prevalece sobre a norma geral em situacoes especificas por ela
reguladas. No contexto do SFN, a Lei do Banco Central, por ser especializada, detém a competéncia
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para decidir sobre fusoes, aquisicoes e incorporagoes de instituicoes financeiras. Por outro lado,
as Leis do Cade, embora tratem da defesa da concorréncia, t€m um escopo mais amplo e geral,
aplicando-se a diversas areas da economia.

Ainda que as Leis do Cade sejam mais recentes, sua natureza de leis gerais e ordinarias nao
lhes confere o poder de suplantar a Lei n2 4.595 de 1964 em questdes especificas do SFN. A atuagao
do Bacen é essencial para a estabilidade e o bom funcionamento do sistema financeiro, sendo sua
competéncia definida claramente pela legislacao complementar.

Finalmente, o Cade recorreu novamente, agora adentrando na competéncia do Supremo
Tribunal Federal (STF), considerando que a decisao monocratica proferida pelo Relator, Ministro Dias
Toffoli, no tocante ao Recurso Extraordinario n2 664.189, em junho de 2014, negou seguimento ao
recurso extraordinario interposto pelo 6rgao concorrencial reafirmando a competéncia do Bacen,
pois o Cade nao preencheu os pressupostos recursais para a analise daquela Corte.

Em face dessa decisao, o Cade apresentou agravo regimental para a Primeira Turma do STF
visando reformar a decisao do ministro Dias Toffoli ao negar seguimento ao seu recurso extraordinario.

Atualmente, a questao esta sob a Relatoria do ministro Nunes Marques, que sucedeu ao
Ministro Celso de Mello na relatoria apos a aposentadoria compulsoria deste. Sendo que ministro
Celso de Mello ja havia sucedido o ministro Dias Toffoli apos a declaracao de impedimento deste.

O Recurso Extraordinario 669.189/DF nao transitou em julgado no STF, pois o Agravo
Regimental proposto pelo Cade ainda se encontra pendente de julgamento, contendo como Gltima
movimentagao a manifestacao da Procuradoria Geral da Republica no sentido de manutencao da
decisao agravada do ministro Toffoli.

8 DA RELACAO DE COMPLEMENTARIEDADE ENTRE CADE E BACEN - O
CASO ITAU UNIBANCO E A XP INVESTIMENTOS

Em 11 de maio de 2017, os acionistas da XP Controle Participagdes S.A. (XP Controle), os
cotistas dos fundos G.A. Brasil IV FIP, Dyna Il FIP e outros, celebraram, com o Itadl Unibanco, Contrato
de Compra e Venda de Acoes e Outras Avencas, por meio do qual o Itad Unibanco, inicialmente,
realizaria aporte de capital no valor de RS 600 milhoes e adquiriria agoes da XP Investimentos,
mediante pagamento de RS 5,7 bilhdes, totalizando RS 6,3 bilhdes em investimentos. Nesses termos,
o Ital Unibanco se tornaria acionista qualificado da XP Controle, com participa¢ao correspondente a
49,9% de seu capital total, sendo 30,1% do capital votante.

De acordo com os termos do Contrato, essa primeira aquisicao seria seguida de outras
duas: a) em 2020, aquisicao de percentual adicional de 12,5%, perfazendo 62,4% do capital social da
XP Investimentos, sendo 40,0% do capital votante (segunda aquisicao); e b) em 2022, aquisicdo de
mais 12,5%, perfazendo 74,9% do capital social da XP Investimentos, sendo 49,9% do capital votante
(terceira aquisicdo). Ao final das trés tranches, o Itall Unibanco assumiria a posi¢ao de acionista em
lugar dos fundos G.A. Brasil IV FIP e Dyna Il FIP, que, portanto, sairiam totalmente do capital social
da XP Investimentos, além de adquirir também acoes adicionais de outros acionistas. O preco a ser
pago pelo Itad Unibanco nas duas aquisi¢oes dependeria de determinados fatores, entre os quais o
desempenho operacional e financeiro da empresa, conforme previsto no Contrato.
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A analise dos acordos de concentragao realizados pelo Bacen e pelo Cade no contexto da
aquisicao da XP Investimentos pelo Ital Unibanco revela aspectos distintos sobre as abordagens
regulatorias e os objetivos concorrenciais de cada 6rgao. Esse topico busca comparar os dois
acordos, com referéncia as suas clausulas e artigos principais, aléem de destacar possiveis conflitos
de competéncia e a coordenacao entre as autarquias federais.

Oacordo celebrado pelo Bacen com o Itadl Unibanco e a XP Investimentos focou principalmente
nos aspectos prudenciais e de estabilidade do SFN. O objetivo primario do Bacen foi garantir que a
operagao nao comprometeria a solidez do sistema bancario, a0 mesmo tempo que imp0s restri¢oes
para preservar a independéncia da XP e sua capacidade de operar como uma plataforma concorrente
de investimento (Bacen, 2018a).

O Bacen aprovou a compra de 49,99% do capital social da XP pelo Itad Unibanco, com
possibilidade de aquisicao adicional de 12,5% em 2022, condicionada a aprovacao do proprio Bacen,
conforme clausula 3 do Acordo em Controle de Concentragao (ACC). (Bacen, 2018a). Esse percentual
garante que o Ital Unibanco se mantenha como acionista minoritario, sem controle direto sobre as
decisdes estratégicas da XP.

Essa limitacao foi imposta para evitar que o Itad exercesse influéncia direta sobre as operagoes
da XP e mantivesse o carater competitivo da XP no mercado de corretagem e distribuicao de produtos
de investimento. Ao mesmo tempo, protegeu-se a XP investimentos contra potenciais interferéncias
que poderiam prejudicar sua atuacao independente no mercado, conforme se depreende da clausula
segunda, itens b, b1, b.2 e b.3 do Acordo (Bacen, 2018a).

As medidas compensatorias estabelecidas pelo Bacen incluem a proibicao de o Itad indicar
executivos da area financeira da XP por 15 anos, conforme clausula quinta, item b do Acordo,
garantindo a autonomia da XP. Além disso, foi vedado ao Ital interferir nas decisoes negociais da XP
e acessar sua base de dados, conforme clausula segunda, item b.2, o que impede o uso indevido de
informagdes comerciais em favor do conglomerado bancario (Bacen, 2018a).

Essas clausulas sao fundamentais para preservar a independéncia da XP e evitar que a
aquisicao afetasse o modelo de negodcios das plataformas abertas de investimento, promovendo assim
a concorréncia no setor financeiro, papel que o Banco Central exerceu dentro das suas competéncias
legais, visando preservar a higidez do SFN.

Por sua vez, o julgamento sobre o Ato de Concentracao n2 08700.004431/2017-16 no Cade
envolveu a analise da aquisicao de participagao do Itad Unibanco na XP Investimentos. O julgamento
gerou divergéncias entre os conselheiros, destacando-se preocupacoes sobre os potenciais efeitos
anticoncorrenciais dessa operacao.

O Cade identificou que a aquisicao poderia gerar concentracao no mercado de distribuicao
de produtos de investimento, dado que o Ital, por meio da XP, teria participacao significativa em
um segmento altamente competitivo. Diferente do Bacen, que focou na preservacao da estabilidade
financeira, o Cade concentrou sua analise nos possiveis efeitos de longo prazo sobre a concorréncia,
especialmente no que diz respeito a inovagao e disrupgao no mercado de plataformas de investimento.

O Conselheiro Paulo Burnier da Silveira, relator do caso, votou pela aprovacao da operacao,
condicionada a assinatura do Acordo de Controle de Concentragao. Burnier argumentou que a
operacao trazia potenciais riscos a concorréncia, especialmente pela posicao de destaque da XP no
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mercado de plataformas de investimentos e sua atuagao como uma “maverick” no setor. No entanto, o
relator defendeu que as medidas previstas no ACC, como a garantia de manutencao da independéncia
operacional da XP e a proibicdo de praticas discriminatorias contra produtos de outros bancos e
gestores de fundos, seriam suficientes para mitigar esses riscos.

Burnier salientou que a operagao nao conferiria ao Itad controle direto sobre a XP, dado
que o banco nao teria maioria no conselho de administracao, nem participagdo majoritaria no
capital votante. Dessa forma, o Itadl ndao poderia interferir diretamente nas operagdes diarias da
XP, 0 que minimizaria os riscos de alinhamento estratégico entre as duas institui¢oes, prejudicando
concorrentes menores.

O Conselheiro Mauricio Oscar Bandeira Maia acompanhou o voto do relator, defendendo a
aprovacao condicionada a assinatura do ACC. Maia argumentou que 0s compromissos assumidos
no acordo comportamental eram suficientes para mitigar os principais riscos concorrenciais
identificados. Ele reconheceu que a operacao trazia certos desafios, mas considerou que a adocao
das medidas preventivas previstas no ACC, como a proibicao de praticas discriminatorias e a garantia
de manutencao da independéncia da XP, oferecia salvaguardas adequadas.

As Conselheiras Polyanna Ferreira Silva Vilanova e Paula Azevedo também acompanharam o
relator. Elas argumentaram que a operagao nao traria impactos concorrenciais significativos, desde
que as medidas acordadas no ACC fossem devidamente implementadas e monitoradas. As conselheiras
enfatizaram que a XP, mesmo apos a aquisicao, continuaria operando como uma plataforma aberta,
oferecendo produtos de diferentes emissores financeiros e mantendo praticas nao discriminatorias.

A Conselheira Cristiane Alkmin Junqueira Schmidt foi uma das vozes dissonantes no
julgamento, votando contra a aprovacao da operacao. Ela argumentou que, apesar das clausulas do
ACC, a operagao representava um risco grave para a concorréncia no setor financeiro, especialmente
no mercado de plataformas abertas, onde a XP desempenhava um papel disruptivo. Schmidt apontou
que a alta concentracao bancaria no Brasil ja &€ um problema significativo e que a aquisi¢ao da XP
por um dos maiores bancos do pais poderia comprometer o processo de desbancarizacdo, aléem de
reduzir a concorréncia em um mercado ainda em desenvolvimento.

0 Conselheiro)Joao Paulo de Resendetambém votou pelarejeicao daoperagao. Ele compartilhou
das preocupacoes de Schmidt, afirmando que a operagao colocava em risco a dinamica competitiva
do setor. Resende destacou que a XP havia introduzido uma forma inovadora de prestacao de servicos
financeiros, desafiando os grandes bancos. Com a aquisi¢ao, o Itail poderia, ainda que indiretamente,
interferir nas operagoes da XP, alinhando seus interesses de forma prejudicial a concorréncia.

Conforme se depreende dos votos, as preocupacoes do Cade era garantir que a XP continuasse
a operar como uma plataforma aberta e que nao discriminasse outras instituicoes financeiras na
oferta de produtos de investimento. Para isso, o acordo do Cade impds restricdes quanto a pratica de
exclusividade entre a XP e seus Agentes Auténomos de Investimento (AAls), buscando evitar que a XP
se transformasse em um veiculo exclusivo do Itad.

Essa medida difere do foco do Bacen, que estava mais preocupado com a estrutura de
governanca interna da XP e sua autonomia frente ao Itad, enquanto o Cade priorizou a protecao do
ambiente competitivo externo.
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Os acordos celebrados refletem as diferencas nas atribuicdes de cada autarquia. O Bacen,
como orgao responsavel pela supervisao da solidez e estabilidade do SFN, estava preocupado
com os riscos prudenciais. Suas restricoes visam impedir que o Itall comprometa a independéncia
operacional da XP, o que poderia minar a confiang¢a no sistema financeiro.

Ja o Cade, com seu foco em promover a concorréncia e prevenir praticas anticompetitivas,
estabeleceu medidas maisvoltadas para evitar que a operagao concentrasse o mercado de distribuicao
de produtos financeiros. Suas restricoes sao claras quanto a manutencao da XP como um player
independente e disruptivo, capaz de desafiar as grandes instituicoes financeiras.

A coordenacgao entre o Bacen e o Cade se mostra necessaria e, de certo modo, foi realizada de
maneira complementar. Ambos os 6rgaos impuseram restricoes especificas, e o Bacen reconheceu a
importancia da concorréncia, enquanto o Cade considerou os riscos prudenciais da operacao.

No entanto, potenciais conflitos podem surgir quando uma das autarquias se depara com
um cenario onde a preocupacao com a estabilidade financeira se choca diretamente com o incentivo
a competicao. Nesse caso, como visto nos acordos, as medidas de cada 6rgao visaram equilibrar
esses interesses, mas a independéncia de analise de cada um pode gerar divergéncias futuras em
operagoes semelhantes.

O caso Ital-XP ilustra de forma exemplar a necessidade de uma atuagao coordenada entre
Bacen e Cade. Enquanto o Bacen focou na preservagao da solidez do SFN e na autonomia da XP, o
Cade imp0s condicoes voltadas a garantir a manutencao da concorréncia no mercado financeiro. Essa
dualidade de perspectivas e restricoes impostas por cada orgao revela a complexidade de atos de
concentracao envolvendo grandes players do mercado financeiro, onde os interesses de prudéncia
financeira e concorréncia se entrelagam e, as vezes, se contrapoem. A coordenagao entre Bacen
e Cade foi, neste caso, essencial para alcangar um equilibrio que preserva tanto a integridade do
sistema financeiro quanto um mercado competitivo e dinamico.

9 O MEMORANDO DE ENTENDIMENTOS ENTRE O CADE E O BACEN

Visando mitigar os conflitos e favorecer os processos compartilhados entre as agéncias,
0 Memorando de Entendimentos de 2018 (Bacen, 2018b) entre o Bacen e o Cade estabelece uma
cooperacao na analise de atos de concentragao econdomica no ambito do Sistema Financeiro Nacional
(SFN). O objetivo central desse memorando é mitigar conflitos de competéncia entre as duas
autarquias, que, embora atuem com diferentes finalidades, o Bacen focado na estabilidade financeira
e o Cade na defesa da concorréncia, compartilham responsabilidades sobre o mesmo segmento.

O Bacen, regido pela Lei n® 4.595/1964 (Brasil, 1964), tem como principal missdao assegurar
a solidez do SFN, enquanto o Cade, em conformidade com a Lei n® 12.529/2011 (Bacen, 2011), é
responsavel por garantir que a concorréncia nos mercados ocorra de forma saudavel. Dado o potencial
de sobreposicao dessas funcoes, o Memorando de Entendimentos surge como uma resposta para
regular essa interacao, buscando uma atuagao conjunta que promova seguranca juridica, eficiéncia e
transparéncia nos processos de analise de concentragao econdmica.

No seu item 2.2, o acordo estabelece que as analises de atos de concentracao serao
submetidas tanto ao Bacen quanto ao Cade, com a decisao final dependendo da aprovacao de ambos
os orgaos, conforme o item 2.3 do referido memorando. A eficacia desses atos esta condicionada a
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autorizacao das duas autarquias, reforcando a necessidade de cooperagao mitua. Esse mecanismo
visa garantir que as operagoes atendam tanto aos requisitos de estabilidade financeira quanto aos
de manutencao da concorréncia (Bacen, 2018b).

Além disso, 0 memorando preveé a troca de informagoes técnicas entre os 6rgaos e estabelece,
no seu item 2.7, que o Cade deve consultar o Bacen antes de impor penalidades relacionadas a infracoes
concorrenciais que envolvam o Sistema Financeiro Nacional. Essa disposicao favorece a harmonizacao
de decisOes e minimiza o risco de agoes conflitantes entre as duas autarquias (Bacen, 2018b).

Um ponto central do acordo, previsto no item 3., é a prerrogativa do Bacen de aprovar
unilateralmente atos de concentragao que envolvam instituicdes financeiras, desde que esses atos
sejam justificados por aspectos de natureza prudencial, como riscos a estabilidade financeira ou a
prevencao de crises sistémicas. Nesses casos, conforme o item 3.4, 0 Cade deve utilizar os fundamentos
da decisao do Bacen para aprovar a opera¢ao, sem impor restricoes concorrenciais adicionais. Isso
garante que, em situagoes de risco iminente, a estabilidade do Sistema Financeiro Nacional prevaleca
sobre preocupacoes concorrenciais, em beneficio do interesse plblico (Bacen, 2018b).

Em sintese, o ato de cooperagao € um avango na coordenacao entre as duas autarquias
federais, promovendo maior clareza nas atribui¢oes e reduzindo o risco de decisoes contraditorias. A
troca de informagoes e a consulta prévia reforcam a eficiéncia das analises e trazem mais seguranga
juridica para o mercado financeiro, o que é positivo para investidores e consumidores.

No entanto, a prerrogativa do Bacen de aprovar unilateralmente opera¢oes que envolvam
risco sistémico pode, em certos casos, enfraquecer a capacidade do Cade de atuar preventivamente
na defesa da concorréncia. O Cade, nesses casos, fica restrito a aprovar a operagao com base na
analise do Bacen, o que pode limitar a analise concorrencial em operacoes que envolvam grandes
instituicoes financeiras.

0 Memorando de Entendimentos favorece a atuagao coordenada entre o Bacen e o Cade
ao proporcionar um mecanismo de cooperagao que harmoniza suas respectivas missoes. Ao definir
claramente as atribuigoes e garantir a troca de informacgoes entre as autarquias federais, o acordo
contribui para a eficiéncia na analise de atos de concentracao econdmica no sistema financeiro. No
entanto, a énfase nos aspectos prudenciais pode, em alguns casos, restringir a plena atuacao do
Cade na defesa da concorréncia, o que demanda um acompanhamento continuo para garantir que a
cooperacao nao comprometa a livre concorréncia no setor financeiro.

CONSIDERAGOES FINAIS

0 estudo do conflito de competéncias e relacao de complementariedade entre reguladores
setoriais, como Anatel e Bacen, e o Cade revelou uma complexa dinamica de superposicao de funcoes
regulatorias e de defesa da concorréncia. Ao longo do artigo, observou-se que a coexisténcia dessas
jurisdigoes, ainda que necessaria para o adequado funcionamento dos mercados, gera incertezas
juridicas e ineficiéncias regulatorias. Para alcangar um equilibrio entre essas diferentes esferas,
destacaou-se algumas questdes cruciais que emergem dos casos analisados.

No que tange a relagao entre regulacao e antitruste, conforme discutido na primeira parte do
artigo, a principal dificuldade reside em delimitar quando a intervencao regulatoria deve sobrepor-
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se as normas de defesa da concorréncia, e vice-versa. A analise dos casos praticos trouxe a tona o
embate entre a teoria da acgao politica e a teoria do poder amplo. Como se viu, a aplicagao da teoria
da acao politica (State Action Doctrine) permite a imunidade do direito antitruste em certas situagoes,
como no caso dos servicos concedidos. Ja a teoria do poder amplo (Pervasive Power Doctrine), por
sua vez, alude a profundidade de atuacao das agéncias regulatorias que, em alguns casos, pode
afastar a jurisdicao antitruste. Esses conflitos exemplificam a complexidade de harmonizar a
aplicacao de normativas regulatorias e de defesa da concorréncia em setores especificos, como o de
telecomunicacgoes e o financeiro.

0 segundo bloco do trabalho destacou as formas de interagao entre a regulacao setorial
e a defesa da concorréncia, no qual se examinou as possiveis alternativas para harmonizar essas
atuagoes. A partir dos estudos de Oliveira, Werneck e Machado (2004), abordou-se quatro cenarios
possiveis de interacao entre regulacao técnica e defesa da concorréncia, indo desde uma isencao
antitruste completa até uma predominancia da regulacao econémica por parte das autoridades
concorrenciais. A autonomia versus hierarquia entre agéncias também se mostrou um ponto de
controveérsia, particularmente em setores com alta regulacao, onde a existéncia de autarquias
independentes torna a coordenacao entre as esferas regulatorias um desafio continuo.

Na terceira parte, explorou-se a complementariedade e conflito de competéncias entre
Cade e Anatel. O caso Embratel x Telesp foi emblematico ao demonstrar a dificuldade em alinhar
a atuagao concorrencial com a regulagao setorial de telecomunicagdes. O ACT n2 3/2020, firmado
entre as duas autarquias, surgiu como uma tentativa de evitar conflitos futuros, promovendo uma
atuacao mais integrada. No entanto, a sobreposicao de atribui¢des ainda persiste em certos pontos,
especialmente quando as agéncias possuem perspectivas distintas sobre o mesmo fato, levando a
decisdes conflitantes.

Por fim, o conflito de competéncia entre Cade e Bacen, ilustrado pelos casos Bradesco e Banco
de Crédito Nacional, bem como o caso Ital Unibanco e XP Investimentos, reforcou a necessidade
de uma maior clareza na divisao de responsabilidades. O Memorando de Entendimentos de 2018
entre Bacen e Cade representou um avanco ao formalizar um protocolo de cooperacao, permitindo
que ambas as autarquias analisem conjuntamente atos de concentracdo econdmica no sistema
financeiro. Todavia, a prerrogativa do Bacen de aprovar unilateralmente certas operagoes, com base
em critérios de estabilidade financeira, pode enfraquecer o papel do Cade na promogao de um
ambiente competitivo.

A luz dessas analises, é possivel apresentar algumas conclusdes propositivas para melhorar a
coordenacao entre os 6rgaos reguladores setoriais e as autoridades concorrenciais, como uma maior
clarificagdo normativa visando a uma revisao das legislagoes pertinentes, como a Lei n2 12.529/2011,
para delimitar de maneira mais clara as competéncias entre os 6rgaos reguladores e o Cade. A criagao
de um marco legal unificado para tratar especificamente das zonas de sobreposicao de competéncias
pode evitar interpretagoes divergentes.

Os acordos de cooperagao técnica, como o Acordo entre Cade e Anatel e o Memorando de
Entendimentos entre Cade e Bacen sao grandes avangos, contudo devem ser mais amplamente
aplicados a outros setores regulados. Alem disso, & essencial que sejam monitorados de forma
constante, com indicadores claros de sucesso e mecanismos de revisao periodica para garantir que
estejam cumprindo seus objetivos.
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Outra forma de aprimoramento €& o estabelecimento de um intercambio regular de
informacoes, através de uma plataforma continua de intercambio de dados entre as autarquias poderia
aumentar a eficiéncia na tomada de decisoes. A cooperacao técnica deve incluir nao apenas a troca
de informagoes, mas também a integracao de bancos de dados e a padronizacao de metodologias
analiticas entre as autarquias.

Outra solugao possivel é o aprofundamento da cultura de processos compartilhados entre os
orgaos reguladores, como a Anatel, o Banco Central e o 6rgao antitruste como o Cade. A separagao
entre o O0rgao persecutor e o julgador é essencial para garantir a imparcialidade, mas nao deve
resultar na exclusao completa do 6rgao julgador da fase investigatoria.

Pelo contrario, a participagao ativa desse o6rgao na coleta de provas e na instrucao &
fundamental para que a avaliagao técnica seja precisa e embasada, considerando a especializacao
necessaria em casosregulatorios e concorrenciais. Alem disso, &€ imprescindivelampliar o contraditorio,
permitindo a participagao nao so6 das partes diretamente envolvidas, mas também de concorrentes,
consumidores, trabalhadores do setor regulado e suas associagoes.

Esses atores devem ter acesso ao processo para que suas manifestagoes contribuam
efetivamente na formacao do juizo dos reguladores. Dessa forma, € urgente a criagao de um regimento
geral que padronize os processos administrativos de cada agéncia, como a Anatel e o Bacen,
assegurando uma atuagao coordenada e harmoniosa entre esses 6rgaos e o Cade, promovendo uma
solucao integrada e eficaz para os conflitos regulatorios e antitruste.

Assim, uma maior harmonizacao normativa, a implementacao eficaz dos acordos de
cooperacao e a capacitacao continua dos agentes reguladores e concorrenciais sao medidas
fundamentais para garantir que o sistema de defesa da concorréncia no Brasil se mantenha coeso e
eficiente, beneficiando a economia e os consumidores.
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RESUMEN ESTRUCTURADO

Contexto: Desde la jurisprudencia de la Corte Interamericana de Derechos Humanos, los criterios
que integran el debido proceso tienen aplicacion extensiva a todos los procedimientos, incluido el
administrativo sancionador que sigue el Instituto Nacional de Defensa de la Competencia y de la
Proteccion de la Propiedad Intelectual de Perii (en adelante, Indecopi). En lo que refiere a la relacion
entre debido proceso y procedimientos nacionales de cualquier naturaleza (judicial o administrativa),
es deber de los Estados parte realizar desde sus poderes publicos en cualquier instancia y nivel
un analisis de convencionalidad, en el sentido que cualquier norma o actuacion del Estado debe
ser analizada no solo en funcion de la norma constitucional nacional, sino también en funcion
de las obligaciones internacionales asumidas por el Estado en materia de Derechos Humanos en
general, y en funcion de la Convencion Americana en particular. Por lo cual, con miras a la garantia
de los derechos convencionales y constitucionales, debe precisarse cual es el estandar de prueba
aplicable en los procedimientos administrativos sancionadores por conductas que vulneren la libre
competencia, que de ninguna manera puede ser arbitraria o puramente subjetiva.

Objetivo: El articulo realiza un analisis sobre las garantias convencionales y constitucionales de
presuncion de inocencia (presuncion de licitud) y el debido proceso en el contexto del procedimiento
administrativo sancionador. El analisis de la presuncion de inocencia (presuncion de licitud) se realiza
desde las aristas de regla probatoria (en relacion con la carga de la prueba) y regla de juicio (en relacion
con el estandar de prueba para la respectiva declaracion de responsabilidad) con la finalidad de
demostrar el alto riesgo de vulneracion del debido proceso que existe en el procedimiento administrativo
sancionador de Indecopi ante la ausencia de un claro y (nico estandar de prueba aplicable.

Método: Se realizo una revision bibliografica sobre el estandar de prueba en el procedimiento
administrativo sancionador de Indecopi - Perd, la proteccion de la presuncion de licitud de las
conductasy el debido proceso; desde la interpretacion hecha por Indecopi, el Tribunal Constitucional
de Perd, la Corte Interamericana de Derechos Humanos y, desde una perspectiva comparada, el
Consejo Administrativo de Defensa Economica de Brasil (Cade). La revision fue complementada con
un analisis heuristico y propositivo del estandar de prueba aplicable a dicho procedimiento.

Conclusiones: La garantia del debido proceso es integrada por la presuncion de inocencia (presuncion
de licitud) con reconocimiento en instrumentos internacionales sobre Derechos Humanos. La
garantia de la presuncion de inocencia, como derecho humano y derecho fundamental, presenta
varias aristas: i) como regla de tratamiento en el proceso; ii) como regla probatoria (relacionado con
la carga de la prueba); y iii) como regla de juicio (relacionado con el estandar de prueba para declarar
la responsabilidad). Teniendo en cuenta que la presuncion de inocencia como regla probatoria
reclama suficiente actividad probatoria por parte del 6rgano investigador, este debe acreditar la
existencia de los hechos juridicamente relevantes investigados, para lo cual, podra utilizar variedad
de medios de prueba entre los cuales se encuentra la prueba indiciaria como prueba indirecta. A la
luz de las decisiones proferidas por Indecopi, el estandar de prueba aplicable en el procedimiento
administrativo sancionador es el de “conocimiento mas alla de toda duda razonable”, también
denominado como “plena conviccion” o “certeza”, que exige de una adecuada y suficiente actividad
probatoria por parte del 6rgano investigador.

BUSTAMANTE RUA, Ménica Maria; MARIN TAPIERO, Jorge Ivan. El estandar de prueba de
conocimiento mas alla de toda duda razonable en el procedimiento administrativo sancionador ]40
de Indecopi - Per(: Una mirada desde la presuncion de inocencia (presuncion de licitud).
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Palabras clave: debido proceso convencional; presuncion de licitud; procedimiento administrativo
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STRUCTURED SUMMARY

Context: From the jurisprudence of the Inter-American Court of Human Rights, the criteria that make
up due process have extensive application to all procedures, including the administrative sanctioning
procedure followed by the National Institute for the Defense of Competition and Protection of
Intellectual Property of Peru (hereinafter, Indecopi). Regarding the relationship between due process
and national procedures of any nature (judicial or administrative), it is the duty of the States Parties
to carry out a conventionality analysis, in the sense that any norm or action of the State must be
analyzed not only in terms of the national constitutional norm, but also in terms of the international
obligations assumed by the State in terms of Human Rights in general, and in terms of the American
Convention in particular. Therefore, with a view to guaranteeing conventional and constitutional
rights, the standard of proof applicable in administrative sanctioning proceedings for conducts that
violate free competition must be specified, which can in no way be arbitrary or purely subjective.

Objective: The article analyzes the conventional and constitutional guarantees of presumption of
innocence (presumption of lawfulness) and due process in the context of the administrative sanctioning
procedure. The analysis of the presumption of innocence (presumption of lawfulness) is carried out
from the perspective of the evidentiary rule (in relation to the burden of proof) and the rule of judgment
(in relation to the standard of proof for the respective declaration of responsibility) with the purpose
of demonstrating the high risk of violation of due process that exists in Indecopi’s administrative
sanctioning procedure in the absence of a clear and unique applicable standard of proof.

Method: A literature review was conducted on the standard of proof in the administrative sanctioning
procedure of Indecopi - Peru, the protection of the presumption of lawfulness of conduct and due
process; from the interpretation made by Indecopi, the Constitutional Court of Peru, the Inter-
American Court of Human Rights and, from a comparative perspective, Brazil's Administrative Council
for Economic Defense (Cade). The review was complemented with a heuristic and propositional
analysis of the standard of proof applicable to such procedure.

Conclusions: The guarantee of due process is integrated by the presumption of innocence (presumption
of lawfulness) with recognition in international instruments on Human Rights. The guarantee of the
presumption of innocence, as a human right and fundamental right, has several aspects: i) as a rule
of treatment in the process; ii) as a rule of evidence (related to the burden of proof); and iii) as a
rule of judgment (related to the standard of proof for declaring responsibility). Taking into account
that the presumption of innocence as an evidentiary rule requires sufficient evidentiary activity on
the part of the investigating body, it must prove the existence of the legally relevant facts under
investigation, for which it may use a variety of means of proof, including circumstantial evidence as
indirect evidence. In light of the decisions issued by Indecopi, the standard of proof applicable in the
administrative sanctioning procedure is that of “knowledge beyond reasonable doubt”, also known as
“full conviction” or “certainty”, which requires an adequate and sufficient evidentiary activity by the
investigating body.
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1 INTRODUCCION

El presente articulo realiza un analisis sobre las garantias convencionalesy constitucionales de
presuncion de inocencia (presuncion de licitud) y el debido proceso en el contexto del procedimiento
administrativo sancionador. El analisis de la presuncion de inocencia (presuncion de licitud) se
realiza desde las aristas de regla probatoria (en relacion con la carga de la prueba) y regla de juicio
(en relacion con el estandar de prueba para la respectiva declaracion de responsabilidad). Para
ello, se parte de la nocion de los hechos juridicamente relevantes. Luego se presentan los criterios
jurisprudenciales establecidos por la Corte Interamericana de Derechos Humanos (en adelante,
Corte IDH) y el Tribunal Constitucional del Peri para la presuncion de inocencia y el debido proceso
aplicables al procedimiento administrativo sancionador, en contraste con la posicion del Consejo
Administrativo de Defensa Economica de Brasil (Cade) desde una perspectiva comparada.

Resulta de especial interés la observancia de los criterios establecidos por la Corte IDH, toda
vez que han influenciado en la progresividad del debido proceso y tienen aplicacion extensiva a todos
los procedimientos, incluido el administrativo sancionador que sigue el Instituto Nacional de Defensa
de la Competencia y de la Proteccion de la Propiedad Intelectual (en adelante, Indecopi). Ademas,
producto de la convencionalizacion y constitucionalizacion de la presuncion de inocencia, se entiende
que la misma: i) vincula a todos los poderes piblicos; ii) es de aplicacion directa e inmediata; iii) debe
ser interpretada de conformidad con los tratados internacionales sobre derechos humanos; iv) goza
de una via privilegiada para su proteccion en los ordenamientos juridicos nacionales (mecanismo de
amparo) y en instancia internacional.

Posteriormente se integra un analisis de la prueba de los hechos en el procedimiento
administrativo sancionador, para lo cual, se parte de la relacion entre prueba indiciaria (que es el
medio de prueba de uso frecuente por Indecopi) y el estandar de prueba (indicios razonables, plena
conviccion, conocimiento mas alla de toda duda razonable). Como consecuencia de este analisis,
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se describe la estructura de la prueba indiciaria, detallando sus elementos de hecho base (hecho
indicio o premisa menor), regla de la sana critica (inferencia razonable o premisa mayor) y el hecho
presunto o presumido (conclusion). Luego se explica la diferencia entre los hechos juridicamente
relevantes y los hechos indicadores (hechos indicios o premisas menores), sin que pueda concluirse
que son equiparables. El hecho indicador sirve de base para la acreditacion del hecho juridicamente
relevante, pero es apenas el primer eslabon del indicio, que debera complementarse con la regla de
la sana critica (maxima de la experiencia, regla de la logica o de la ciencia - inferencia razonable) que
permita arribar como conclusion a la probable ocurrencia del hecho investigado.

A partir de dichos planteamientos, se realiza un analisis sobre el estandar de prueba aplicable
en el procedimiento sancionador con relacion a la presuncion de licitud en su faceta de regla de
juicio factica. Para ello, se hace una breve mencion a la responsabilidad subjetiva en este ambito,
se relacionan algunas resoluciones de Indecopi en las que aplica el estandar de mas alla de toda
duda razonable o plena conviccion y se identifican los grados de conviccion definidos por la propia
autoridad administrativa sobre la comision de una infraccion administrativa.

Por dltimo, se presentan las conclusiones encaminadas a destacar la importancia de la
presuncion de inocencia y el debido proceso en el procedimiento administrativo sancionador.

2 EL NECESARIO PUNTO DE PARTIDA: LOS HECHOS JURIDICAMENTE
RELEVANTES EN EL PROCEDIMIENTO ADMINISTRATIVO SANCIONADOR

Para los propositos de este articulo, se entendera por hecho juridicamente relevante,
aquellos que corresponden a los presupuestos facticos previstos por el legislador en la norma. La
determinacion de los hechos descritos por el legislador esta supeditada a la adecuada interpretacion
de la norma, para lo cual debe utilizarse, entre otras herramientas: los criterios de interpretacion
normativa, la jurisprudencia nacional y la jurisprudencia de la Corte IDH.

Sobre la importancia de los hechos juridicamente relevantes, manifiesta Taruffo:

El problema de la verdad tiene que ver con todos los hechos que resulten ser
juridica o légicamente relevantes. Ello se plantea sin duda con respecto a los
hechos juridicamente relevantes, ya que, como se mencion6, de la averiguacion
de la verdad de los enunciados depende la posibilidad de aplicar validamente
la norma que determina la decision y, por ende, la justicia de ésta. Sin embargo,
también los enunciados que describen hechos l6gicamente relevantes tienen que ser
comprobados como verdaderos, ya que, de no serlo, no podrian constituir premisas
cognoscitivamente validas para la formulacion de inferencias relativas a la verdad o
a la falsedad de un enunciado concerniente a un hecho juridicamente relevante. Todo
ello equivale a decir, en el ambito del proceso, que el juez tiene que fundamentar la
decision en una reconstruccion veridica de todos los hechos relevantes de la causa,
obviamente, con base en una evaluacion racional de las pruebas en su poder para
llegar al conocimiento de estos hechos (Taruffo, 2013, p. 17).

De lo anterior, se reafirma la importancia de la acreditacion objetiva de los hechos
juridicamente relevantes consagrados por el legislador como fundamento de la decision de
naturaleza judicial o administrativa. La omision de la identificacion de los hechos juridicamente
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relevantes en el procedimiento administrativo sancionador cuestiona la justicia y coherencia interna

de la decision. En este sentido, expresa Taruffo que la decision final debe reunir tres condiciones

para garantizar que sea justa:

a) el ser la decision el resultado final de un procedimiento en el cual hayan sido
respetadas las garantias procesales; b) el estar fundamentada la decision en una
comprobacién veridica de los hechos controvertidos; c) el ser la decisién el resultado
de una correcta interpretacion aplicativa de las normas pertinentes en el caso
concreto (Taruffo, 2006, p. 186).

Para que pueda predicarse una correcta interpretacion de las normas pertinentes en el caso

concreto debe existir coherencia interna y universalidad de la decision. Por coherencia interna de la

decision se entiende

la correspondencia entre el caso en cuestion concreto comprobado por el juez (el
“hecho”) y el caso abstracto determinado por medio de la interpretacién (la “norma”)
y referido al caso especial (o sea “concretado”). No es fortuito que sea en la relacién
entre estos dos elementos fundamentales de la decision donde se determina el
momento central de su posible racionalidad. Esto es mds bien obvio puesto que, en el
contexto especifico de la decision, es necesario que la norma interpretada sirva para
cualificar juridicamente, “precisamente aquellos hechos” que el juez ha comprobado
como verdaderos (no otros hechos, o hechos hipotéticos, pero no probados en juicio)
(Taruffo, 2006, p. 187).

La eleccion, interpretacion y aplicacion normativa no es coherente cuando la decision esta

sustentada en errores de apreciacion probatoria, motivaciones aparentes o sofisticas y hechos

hipotéticos no identificados en la decision. En la siguiente grafica se observa la correcta ilacion de

estos elementos para una decision justa:

Grafico 1. Relacion logica entre hechos, pruebas, normas y decision

Fuente: elaboracion propia.

La adecuada identificacion de los hechos juridicamente relevantes en los procedimientos

administrativos sancionadores esta directamente relacionada con la afectacion al principio, derecho

humano y fundamental de la presuncion de inocencia desde una vertiente material, asi como con el
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debido proceso y la congruencia de la decision; que pasaran a estudiarse pormenorizadamente.

3 LA PRESUNCION DE LICITUD (PRESUNCION DE INOCENCIA) EN EL
DERECHO ADMINISTRATIVO SANCIONADOR

La presuncion de licitud en los procedimientos administrativos sancionadores deriva del
principio, derecho humano y fundamental de la presuncion de inocencia, consagrado en el articulo 2
numeral 24 literal e) de la constitucion politica del Pert y en el articulo 8 de la Convencion Americana
de Derechos Humanos (en adelante, CADH). Este derecho goza de un doble caracter: i) una vertiente
material relacionada con la acreditacion de los hechos juridicamente relevantes y la culpabilidad en la
comision de las conductas investigadas; y ii) una vertiente formal relacionada con el régimen probatorio.

La naturaleza sustancialmente procesal de la presuncion de inocencia, se manifiesta
en que la carga de la prueba recae sobre la Administracion permitiendo la destruccion
de la presuncién, la cual es siempre posible (en cuanto que es iuris tantum) pero
como minimo debe suponer la prueba de los hechos constitutivos y de los elementos
integrantes del tipo. La imputacion de responsabilidad no puede realizarse por
simples indicios y conjeturas, sino que debe estar suficientemente razonada (Perd,
2017b, p. 27).

Asi, desde la experiencia espanola, la presuncion de inocencia como regla probatoria ha
sido analizada por la jurisprudencia, declarando que tiene implicaciones directas sobre como debe
ser el procedimiento probatorio con todas las garantias procesales que permita la derrota de la
presuncion mediante una decision de condena. Para Ferrer Beltran (2010, p. 12) se deben cumplir unos
requisitos para que la presuncion sea vencida y no violada, estos son: a) debe ser la conclusion de un
procedimiento en el que haya existido una minima actividad probatoria; b) que pueda considerarse
como prueba de cargo; ¢) suministrada por la acusacion; d) practicada en juicio oral; y e) que haya
sido obtenida respetando todas las garantias constitucionales y legales.

En ese sentido, sostiene Climent Duran (1999) que en principio la jurisprudencia espaiiola
parte de la afirmacion de que cualquier persona es inocente, a menos que otra cosa se pruebe, lo
cual significa primero que nadie esta obligado a probar su propia inocencia y de otro lado, que quien
afirme la culpabilidad de otra persona tendra la carga de probarlo, de alli que la presuncion iuris
tantum sobre la inocencia de que goza el acusado, desplaza hacia el acusador la carga de probar que
el acusado ha cometido un delito.

Y puntualmente valora que la prueba habra de ser suficiente, legitima y racional, esto es,
que la actividad probatoria ha de generar como resultado la produccion de una prueba que: a)
respete las exigencias legales para su produccion (legitimidad); b) cuente con una minima actividad
probatoria (suficiente); c) su valoracion se adecue a las exigencias impuestas por las ensefianzas de
la experiencia (racional). En esa medida concluye el autor espafiol que no cabe invertir la carga de la
prueba cuando no hay prueba de cargo al decir:

Cuando no se ha logrado reunir una prueba de cargo que sea bastante para destruir
la presuncion de inocencia, es inaceptable invertir la carga de la prueba, derivando
hacia el acusado la carga de probar su propia inocencia o de su no culpabilidad.
Esto significaria implantar una presuncion de culpabilidad en sustitucion de la
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presuncion de inocencia, con vulneracion del derecho fundamental consagrado en el
articulo 24.2 de la Constitucién (Climent Duran, 1999, p. 245-246).

Asi las cosas, la presuncion de inocencia hace referencia no solo al modo en que se establece
la responsabilidad, sino también como opera la carga de la prueba. Esta reflexion propia del
escenario penal resulta igualmente aplicable al escenario del derecho administrativo sancionador
desde el principio de licitud, dado que no es el administrado quien debe probar su inocencia, pues
él se presume inocente hasta tanto el Estado (Indecopi) pruebe lo contrario, esto es, que tiene
responsabilidad subjetiva y que se ha desvirtuado la presuncion de licitud (presuncion de inocencia).

En un Estado democratico y constitucional de Derecho (a la luz del articulo 43 constitucional
peruano) (Per(, 1993) corresponde siempre a la organizacion estatal (en este trabajo, Indecopi) la
carga de probar que el administrado es responsable o que produjo o que participo en la comision de
la conducta imputada, lo que se conoce como principio onus probandi incumbit actori.

La actividad probatoria que despliega el organismo investigador, esto es, la Secretaria Técnica
de Indecopi, debe entonces encaminarse a destruir la presuncion de que goza el imputado, a producir
la prueba respetando las exigencias legales para su produccion, de manera suficiente y racional. Asi
pues, no le incumbe al administrado desplegar actividad probatoria a fin de demostrar la presuncion
de licitud (presuncion de inocencia), pues exigirlo implicaria la demostracion de un hecho negativo.

Ademas,recuérdesequelapresunciondeinocenciaestransversalatodotipodeprocedimientos
de naturaleza jurisdiccional o administrativa, a partir de los instrumentos internacionales de Derechos
Humanos y desde la interpretacion de la Constitucion Politica del Perl de 1993, tiene el rango
de derecho humano y derecho fundamental, en virtud del cual, el imputado en el procedimiento
administrativo sancionador, no esta obligado en este escenario y de ninguna manera a presentar
prueba de su inocencia. Este derecho le acompana desde el inicio de la investigacion administrativa
hasta la decision final y se le apareja del grado de conviccion como estandar de prueba. Pretender lo
contrario seria invertir inadecuada, inconvencional e inconstitucionalmente la carga de la prueba a
cargo del Estado peruano.

4 CRITERIOS JURISPRUDENCIALES DE LA PRESUNCION DE INOCENCIA Y
EL DEBIDO PROCESO APLICABLES AL PROCEDIMIENTO ADMINISTRATIVO
SANCIONADOR

A continuacion, se presentan los criterios jurisprudenciales establecidos por la Corte IDH y
el Tribunal Constitucional del Per( con relacion a la presuncion de inocencia y el debido proceso,
aplicables al procedimiento administrativo sancionador. El estudio y relacion detallada que se
presenta tiene como proposito demostrar que Indecopi, como entidad administrativa sancionadora
del orden nacional, también debe aplicar y respetar dichos criterios, so pena de incurrir en el
desconocimiento de garantias como la presuncion de inocencia (presuncion de licitud), que puede
conllevar a una nulidad procesal por violacion al debido proceso o incluso conducir al ejercicio
legitimo del mecanismo constitucional de amparo.

Debe tenerse en cuenta que la presuncion de inocencia ha sido reconocida como un derecho
humano en el articulo 8.2 de la CADH (1969) y como derecho fundamental en el articulo 2 numeral 24
literal e) de la Constitucion Politica de Per(i de 1993. Asimismo, en el procedimiento administrativo
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sancionador se consagra bajo la nominacion de presuncion de licitud como un principio de la
potestad sancionadora administrativa, en el articulo 248 numeral 9 del Texto Unico Ordenado de
la Ley n2 27444, en los siguientes términos: “9. Presuncion de licitud. Las entidades deben presumir
que los administrados han actuado apegados a sus deberes mientras no cuenten con evidencia en
contrario” (Perd, 2001).

En consecuencia, teniendo en cuenta la importancia de la presuncion de inocencia como
principio, regla probatoria (carga de la prueba en cabeza de la administracion) y como regla de juicio
(en relacion con la exigencia del estandar de prueba para desvirtuarlo), a continuacion, se presentan
los desarrollos jurisprudenciales en Corte Interamericana y Tribunal Constitucional del Perd.

Debe tenerse en cuenta, en lo que refiere a la relacion entre debido proceso y procesos
nacionales, el deber de los Estados de realizar un analisis de convencionalidad, en el sentido
que cualquier norma o actuacion del Estado (incluido Indecopi como autoridad administrativa
sancionadora) debe ser analizada no solo en funcién de la norma constitucional nacional, sino
también en funcion de las obligaciones internacionales asumidas por aquel en materia de derechos
humanos, en general, y en funcion de la CADH en particular. Asi, se observa como la jurisprudencia
de la Corte IDH ha influenciado en la progresividad del debido proceso, extendiéndolo a los
procedimientos administrativos sancionadores como el que sigue Indecopi y definiéndolo incluso en
la actualidad como un debido proceso renovado que impacta en todo el sistema de proteccion de
derechos humanos en los paises de Latinoamérica:

El debido proceso es el derecho - base de todo sistema de proteccion de derechos
y refleja, como pocos, la evolucion y dinamismo de la teoria y practica del marco
juridico de los derechos humanos. En efecto, el debido proceso ha sufrido un doble
proceso de expansion. Por un lado, aunque anclado inicialmente en el marco del
derecho penal, el debido proceso es hoy una verdadera linea transversal en la
funcion evaluadora de cualquier instancia de poder piblico, o incluso privado, que
pueda de alguna manera afectar los derechos. En este sentido, ha experimentado
una expansion que llamaremos horizontal. Pero, adicionalmente, el derecho al
debido proceso ha sabido incluir cada vez mayores garantias y contenidos en su
definicion misma comprendiendo facetas distintas e innovadoras de garantias bien
establecidas como el tribunal competente, independiente e imparcial, la nocion de
plazo razonable, el derecho de defensa o la proteccion judicial, entre otros. A ello nos
referimos como expansion vertical (Salmon; Blanco, 2012, p. 45).

Sobre la aplicacion del debido proceso en otras materias, precisa Garcia Ramirez y Negrete
Morayta (2015, p. 20) exjuez del tribunal interamericano, que la jurisprudencia de la Corte ha atribuido
un “caracter expansivo” a las garantias previstas en el articulo 8.2 de la CADH, para ampliar la tutela
judicial en todos los supuestos. En lo que respecta a la expansion horizontal del debido proceso,
Bustamante Rua, Toro Garzon y Marin Tapiero (2019, p. 228) encuentran las siguientes caracteristicas:

a) Que la garantia del debido proceso se extiende a todo acto emanado del Estado que
pueda afectar derechos. En consecuencia, no se restringe ni a los procesos judiciales, ni
entre ellos solo a los procesos penales, dado que incluye los procedimientos administrativos
sancionadores y la insercion de otras materias como la fiscal laboral, civil, disciplinaria,
electoral y el procedimiento de juicio politico.
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b) Los efectos protectores del debido proceso no se limitan al momento mismo del desarrollo
del proceso, sino que se extiende temporalmente desde la fase previa de investigaciones
hasta la etapa final del proceso que comprende incluso la ejecucion de las sentencias o
resoluciones.

En este sentido, la jurisprudencia convencional no es simplemente orientadora, sino
que resulta obligatoria para todas las autoridades (en su dimension subjetiva y objetiva), con
independencia del procedimiento interno que realicen los organos y autoridades internas para
coordinar su implementacion y cumplimiento, asi como los demas actos que se realicen para dar a
conocer y adoptar la sentencia y jurisprudencia internacional (Ferrer Mac-Gregor, 2011, p. 328).

Por lo anterior, se interpreta que la jurisprudencia en materia de presuncion de inocencia y
debido proceso en materia penalse debe extenderalos procedimientos administrativos sancionadores
como pasara a verse.

4.1. Corte Interamericana de Derechos Humanos - Presuncién de inocencia y
debido proceso

En los casos Cantoral Benavides vs Peri (2000), Ricardo Canese vs Paraguay (2004), Cabrera
Garcia y Montiel Flores vs México (2010), Rosendo Canti y Otra vs México (2010), Leopoldo Mendoza
vs Venezuela (2011), Zegarra Marin vs Per( (2017) y Petro Urrego vs Colombia (2020)%, la Corte IDH fijo
los siguientes criterios jurisprudenciales con relacion a la presuncion de inocencia: i) no puede ser
desvirtuada mientras no obre plena prueba de la responsabilidad y que satisfaga el estandar de
prueba; ii) puede ser violada por cualquier autoridad publica; iii) es regla de juicio y regla de prueba;
iv) es condicion de posibilidad para la realizacion de las demas garantias judiciales; v) se relaciona
con el principio onus probandi, segin el cual, la carga de la prueba corresponde a la parte que acusa;
vi) no le corresponde al acusado demostrar su inocencia.

Como lo Plantea Ferrer Mac-Gregor (2011), un alto porcentaje de la produccion jurisprudencial
en este tribunal interamericano esta relacionado con las garantias judiciales que consagra el articulo
8 de la CADH, esto es, el debido proceso convencional al cual se integra la presuncion de inocencia.
A continuacion, se relacionan solo algunos casos que desarrollan reglas jurisprudenciales para
el debido proceso. En los casos Tribunal Constitucional vs Per( (2001), Baena Ricardo y otros vs
Panama (2001), Ivcher Bronstein vs Per( (2001), Claude Reyes y otros vs Chile (2006), Yvon Neptune
vs Haiti (2008), Ruano Torres y Otros vs El Salvador (2015), Chocron Chocron vs Venezuela (2011),
Lopez Mendoza vs Venezuela (2011), Lopez Lone y Otros vs Honduras (2015), Garcia Ibarra vs Ecuador
(2015) y J vs Per(i (2013), el tribunal interamericano fijo los siguientes criterios jurisprudenciales con
relacion a esta garantia: i) su aplicacion no se limita a los recursos judiciales; ii) se aplica en cualquier
materia, incluyendo actos administrativos sancionatorios (casos Baena Ricardo & Otros vs Panama
2001 e Ivcher Bronstein vs Per( 2001); iii) el procesado tiene derecho a conocer los motivos en que
se basa la decision de acusacion y la resolucion del caso; iv) toda persona tiene derecho a conocer
la imputacion en un lenguaje claro y comprensible, con precision del fundamento normativo de
la conducta atribuida; v) la argumentacion del fallo y ciertos actos administrativos deben permitir
conocer cuales son los hechos, los motivos y las normas que tuvo en cuenta la autoridad para tomar

4 Todos los procesos de la Corte Interamericana de Derechos Humanos mencionados en este articulo pueden
consultarse en la pagina: https://www.corteidh.or.cr/casos_sentencias.cfm.
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la decision, a fin de descartar cualquier asomo de arbitrariedad; vi) implica un deber de motivacion
explicito de la decision.

4.2. Tribunal Constitucional del Pera - Presuncién de inocencia y debido proceso

La cuarta disposicion final de la Constitucion Politica del Per( de 1993 establece que las normas
y garantias que la Constitucion reconoce, entre ellas, la presuncion de inocencia y el debido proceso,
deben interpretarse de conformidad con los tratados internacionales sobre la materia que han sido
ratificados por el Peri (Pert, 1993). Al respecto, debe tenerse en cuenta que la CADH fue aprobada
por el Estado peruano por el Decreto Ley n® 22231 de 1978. Por lo cual, toda interpretacion sobre
derechos humanos que realice cualquier autoridad debe hacerse de sujecion a las disposiciones de
este tratado internacional y la interpretacion que sobre el mismo realiza el tribunal interamericano.

El articulo 2 © numeral 24 literal e) de la Constitucion Politica de Perii de 1993, se reconoce el
derecho de toda persona a ser considerada inocente mientras no se le haya declarado judicialmente
su responsabilidad (Perd, 1993).

Precisamente en la Sentencia nimero 0618-2005-HC/TC del 4 de agosto de 2005, el Tribunal
Constitucional del Per( sobre la presuncion de inocencia, indico que es una presuncion iuris tantum,
segiin la cual “a todo procesado se le considera inocente mientras no se pruebe su culpabilidad,;
vale decir, hasta que no se exhiba prueba en contrario”. Este es un criterio que se extiende al
procedimiento administrativo sancionador, dado que la autoridad administrativa debe probar los
hechos juridicamente relevantes y la responsabilidad subjetiva del administrado con respeto al
principio de licitud.

Debe llamarse la atencion sobre la escasa cantidad de precedentes vinculantes que refieran
la presuncion de inocencia en la jurisprudencia del Tribunal Constitucional del Perd, sin los cuales
se carece de un marco interpretativo claro sobre los alcances y limites de este principio y derecho,
tornandose imperativa la observancia de los pronunciamientos interamericanos ya descritos.

De igual manera, con relacion al alcance del debido proceso, en sentencias 2192-2004-AA/
TC del 9 de febrero de 2005, 2939-2004-AA/TC del 26 de octubre de 2005, 03741-2004-AA/TC del 11 de
octubre del 2006, 08865-2006-PA/TC del 22 de mayo de 2007 y 05085-2006-PA/TC del 7 de mayo del
2007, el Tribunal Constitucional del Peri fijo los siguientes criterios: i) los principios que informan
la potestad punitiva del Estado (entre ellos, el de legalidad y culpabilidad) son principios basicos
del proceso sancionador; ii) el debido procedimiento administrativo se extiende también a las
personas juridicas; iii) el debido proceso se extiende al procedimiento administrativo siguiendo la
jurisprudencia de la Corte Interamericana; iv) el debido proceso en sede administrativa integra un
conjunto de principios y derechos que forman parte de su contenido minimo.

Los criterios jurisprudenciales sobre la presuncion de inocencia y el debido proceso
establecidos por la Corte IDH y el Tribunal Constitucional del Peri llaman la atencion sobre el deber
de control de convencionalidad en cabeza de Indecopi, en el sentido que sus decisiones deben
respetar no solo las normas nacionales constitucionales, legales o administrativas, sino también las
obligaciones internacionales asumidas por el Estado peruano en materia de Derechos Humanos. Por
lo cual, Indecopi debe aplicar dichos criterios jurisprudenciales del nivel convencional y constitucional
so pena de incurrir en el desconocimiento de garantias como la presuncion de inocencia (presuncion
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de licitud), el principio de legalidad y el derecho de defensa.

El desconocimiento de las garantias y derechos de la convencion por algin Estado parte a
través de sus diferentes organos, organismos y entidades piblicas, una vez se hayan agotado los
mecanismos dispuestos por el ordenamiento interno respectivo, habilita para que sea el Sistema
Interamericano de Derechos Humanos el que conozca el asunto, primero a través de la Comision
Interamericana de Derechos Humanos (CIDH) y, en Gltima ratio, por medio de la Corte Interamericana
de Derechos Humanos.

5 LA PRUEBA INDICIARIA EN EL PROCEDIMIENTO ADMINISTRATIVO
SANCIONADOR Y EL CUESTIONAMIENTO FRENTE A LA EXIGENCIA DE
LOS CONTRAINDICIOS

Indecopi es una entidad adscrita a la Presidencia del Consejo de Ministros del Peri, que
desarrolla sus funciones de acuerdo con lo senalado en su Ley de Organizacion y Funciones aprobada
por Decreto Legislativo n2 1033, segin el cual, es el organo encardo de vigilar la libre iniciativa
privada y la libertad de empresa, la eliminacion de las barreras burocraticas ilegales e irracionales
que afectan a los ciudadanos y empresas, defender la libre y leal competencia, proteger los derechos
de los consumidores, entre otras labores conexas con las ya enunciadas.

En consecuencia, para el desarrollo de dichas funcionesyy, en especial, para la acreditacion de
las conductas que vulneran el orden econdmicoy demas bienesjuridicos tutelados por su competencia,
Indecopi puede utilizar variedad de medios de prueba, tales como documentos, declaraciones de
parte, testimonios, inspecciones, pericias, u “otras pruebas si a criterio de la Secretaria Técnica
son necesarias para el esclarecimiento de los hechos denunciados o imputados” asi lo consagra el
articulo 30 del Texto Unico Ordenado de la Ley de Represion de Conductas Anticompetitivas y, en
forma similar, el articulo 26 de la Ley de Represion de la Competencia Desleal (Peri, 2019).

En el ordenamiento juridico de Per(, el indicio es medio de prueba autonomo transversal a
todos los procedimientos (incluyendo el administrativo sancionador). Por lo cual, conviene precisar el
concepto de indicio, asi como la estructura de la prueba indicaria para que sea suficiente como prueba
indirecta para desvirtuar la presuncion de licitud (presuncion de inocencia). Se entiende por indicio:
“cualquier cosa o circunstancia de la que se puedan extraer inferencias y formular conclusiones sobre
la verdad o falsedad de un enunciado que se refiere a un hecho relevante para la decision” (Taruffo,
2015, p. 104).

Sobre la estructura del indicio, precisa Taruffo (2015, p. 104) que “su estructura argumentativa
se basaeninferencias, en las que, a partir de una premisa construida con base en lo que se asume como
indicio -o como fuente de presuncion simple, o como ‘materia de prueba’- se llega a consecuencias
sobre un factum probandum”.

Por lo tanto, la prueba por indicios puede expresarse mediante la siguiente estructura:

i) Hecho base o indicio (premisa menor) - punto de apoyo de toda presuncion, de caracter
indirecto y sobre el que se asienta el resto de los demas elementos.

ii) Reglas de la sana critica: principios de la logica, maximas de la experiencia y conocimientos
cientificos (premisa mayor).
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ii) Hecho presunto o presumido (conclusion) - consecuencia que se deduce del hecho basico
(Nieva Fenoll, 2012, p. 8-9).

Sobre la premisa menor explica Manzini (1952; apud San Martin Castro, 2017, p. 9) que consiste
en la comprobacion de un hecho concreto, en tanto la premisa mayor debe estar fundada en la
experiencia o en el sentido comiin. De la conjuncion de ambas premisas se deriva el hecho presumido
o conclusion, “sacada de la referencia de la premisa menor (hecho concreto y cierto) a la premisa
menor (abstracta y problematica) - a lo abstracto se une lo concreto” (San Martin Castro, 2017, p. 9).

Con relacion a la posibilidad de utilizar los indicios como medios de prueba en el
ordenamiento juridico peruano, el Tribunal Constitucional (2008)° ha precisado que no es suficiente
“con expresar que la conclusion corresponde a las reglas de la logica, las maximas de experiencia
o a los acontecimientos cientificos, sino que dicho razonamiento logico debe estar debidamente
exteriorizado en la resolucion que la contiene™. Por lo cual, el Tribunal Constitucional exige que
las autoridades expliquen cuales son los indicios probados y el hecho a probar a partir de ellos,
explicando el razonamiento empleado de modo que si fueran varias las conclusiones posibles -como
podria ser como consecuencia de una prueba en contrario- se expliciten también los motivos por los
cuales se descarto alguno en favor de otro.

Para construir el indicio, debe establecerse: i) la existencia del HECHO INDICADOR (hecho
indicio o premisa menor) a través de otro medios de prueba, por ejemplo de la prueba testimonial;
ii) la RELACION LOGICA entre el hecho indicador (hecho indicio o premisa menor) y el hecho indicado
(conclusion), para lo cual debe explicarse la INFERENCIA RAZONABLE determinando cual es la maxima
de la experiencia, regla de la logica o regla de la ciencia que resulta aplicable al caso, lo que exige
una motivacion expresa; iii) debe darse cuenta de las diversas conclusiones a las que podria llegarse
con el razonamiento logico propuesto y explicarse por qué se elige la que se estima mas adecuada
como construccion logica.

En esta perspectiva vale la pena traer a colacion algunos analisis que realiza la doctrinante
Ramirez Carvajal (2017, p. 188-189), para quien la valoracion conjunta de la prueba se realiza a partir
de inferencias grupales y se justifica desde dos aspectos:

a) toda vez que el conjunto permite determinar la convergencia se obtiene de la
inferencia indiciaria que aporta cada medio de prueba hacia una misma conclusién,
y b) el conjunto permite contrastar la circunstancia, esto es la coherencia en cuanto
a tiempo, modo y lugar, de donde surgen los elementos de prueba.

Por su supuesto, al tratarse de una estructura del intelecto debe contener entendimiento,
discernimiento y facultades comprensivas.

En ese sentido, se entiende que el HECHO INDICADOR (hecho indicio o premisa menor) es un
instrumento que sirve al MEDIO DE PRUEBA INDICIARIO para su elaboracion logica, que por si mismo
no suple los presupuestos facticos previstos por el legislador en la tipificacion de la conducta y
que deben acreditarse por diversos medios probatorios, tanto prueba directa como prueba indirecta
para ser valorados de manera individual y de manera conjunta. Al estructurarse la hipotesis de la

5 Todos los documentos mencionados en este articulo estan disponibles en: https://www.tc.gob.pe/consultas-de-
-causas/.
6 Sentencia 03847- 2021-HC/TC, fundamento 6.
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realizacion de la conducta tipica, deben especificarse los HECHOS JURIDICAMENTE RELEVANTES con el
detalle de sus circunstancias de tiempo, modo y lugar, la conducta (activa u omisiva) que se le endilga
al administrado como persona natural o juridica y sus elementos estructurales.

Si en lugar de ello, solo se enuncian genéricamente los HECHOS INDICADORES (hecho indicio
0 premisa menor) sin describir la INFERENCIA (a través de la regla de la logica, la ciencia 0 maxima de
experiencia) para derivar la comprobacion de un HECHO JURIDICAMENTE RELEVANTE (hecho indicado
o conclusion) o se limita a hacer una exposicion gaseosa de los medios de prueba de los hechos
juridicamente relevantes y de los hechos indicadores, la atribucion de responsabilidad resulta
inadecuada y en consecuencia objetiva con afectacion de la garantia de la presuncion de licitud
(presuncion de inocencia). Al carecer de estos requisitos, la decision estaria ante un supuesto de
motivacion sofistica, aparente o falsa que socava la estructura factica y juridica del fallo.

La prueba porindicios exige que exista pluralidad de indicios adecuadamente fundamentados;
plenamente acreditados (por lo que deben descartarse la mera sospecha o aquellos indicios respecto
de los cuales exista duda o sea tan solo probable su efectiva realizacion. Ademas, se requiere de
indicios periféricos o concomitantes al hecho a probar, esto es, que exista una conexion directa entre
los indicios para apreciar de mejor manera, el fundamento de la inferencia realizada; deben estar
interrelacionados entre siy quedar explicito el razonamiento en la resolucion, dado que la motivacion
es uno de los requisitos de validez de la prueba indiciaria.

Los contraindicios persiguen crear duda en el operador juridico sobre la realidad de un
indicio determinado. A través de ello puede cuestionarse: i) la existencia del hecho indicador (hecho
indicio o premisa menor), ii) que el hecho indicador (hecho indicio o premisa menor) no ha quedado
suficientemente probado, iii) la existencia de otro hecho que resulta incompatible con la estructura
logica del indicio que se contraprueba, o iv) la existencia de alternativas facticas que ponen en duda
la realidad del hecho indicador (hecho indicio o premisa menor).

No obstante, debe advertirse que, en respeto del principio y derecho de la presuncion de
licitud (presuncion de inocencia como regla probatoria), la regla general debe ser que el 6rgano
investigador acredite suficientemente la existencia de los indicios que pretende hacer valery cada uno
de sus elementos estructurales, sin que pueda exigirse necesariamente que se pruebe la inocencia
del investigado a través de los contraindicios, porque ello implicaria una inversion injustificada de
la carga de la prueba, como en algunos casos lo ha hecho Indecopi (v. gr. Resolucion Final 395-2024)".
Fernandes e Jesus Janior (2023) presentan una propuesta de prueba indiciaria en materia economica
para la acreditacion de carteles en Brasil, lo que denota la importancia de esta discusion en materia
administrativa sancionadora.

Asi, se verifico que la jurisprudencia del Cade® es pacifica con relacion al estandar de prueba
requerido para la demostracion de carteles que afectan la competencia en el mercado: “sobre la
utilizacion de la norma juridica del régimen per se, caracterizada por la presuncion de perjuicio
para la competencia, dada la imposibilidad de que estos acuerdos colusorios produzcan efectos
beneficiosos para los consumidores™-,

7 Todas las resoluciones mencionadas en este articulo estan disponibles en: https://x.gd/YAOMW.

8 Todos los casos publicos Cade mencionados en este articulo pueden consultarse en: https://x.gd/E5DRb.
9 Processo Administrativo n® 08012.001826/2003-10.

10 Processo Administrativo n® 08700.007278/2015-17.
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6 EL PUNTO DE CIERRE: EL ESTANDAR DE PRUEBA EN EL PROCEDIMIENTO
ADMINISTRATIVO SANCIONADOR

Segiin Bustamante Ria y Palomo Vélez (2018), la presuncion de inocencia, en su faceta de
regla de juicio factica, precisa de unos requisitos que deberan cumplirse para alcanzar legitimamente
un juicio de responsabilidad: a) Solo la actividad probatoria de cargo, debidamente practicada, puede
conducir al juzgador al convencimiento de la certeza de la responsabilidad, si no se produce tal
convencimiento, debe operar la presuncion de inocencia; b) La prueba practicada debe constituir una
“minima actividad probatoria de cargo”; c) La prueba debe haberse obtenido y practicado con todas
las garantias (contradiccion, publicidad y sin vulneracion de los derechos fundamentales).

La presuncion de inocencia (presuncion de licitud) comprende adicionalmente la necesaria
motivacion de las sentencias o resoluciones en relacion con el estandar de prueba alcanzado, esto
es, el deber de motivacion que se impone al juez y autoridad administrativa: a) la motivacion factica
inferida de la prueba practicada, en la que deberan consignarse hechos enlazados con las cuestiones
que se han de resolver en la sentencia o resolucion administrativa, con declaracion expresa de los
que se estiman probados; b) una valoracion juridica suficientemente razonada acerca de los hechos
declarados probados en el proceso jurisdiccional o en el procedimiento administrativo sancionador.

Se precisa que para destruir esa presuncion se requiere una minima actividad probatoria de
cargo, de la que puede deducirse la responsabilidad en el escenario judicial o administrativo; misma
que debera ser producida a instancia de la acusacion/ administracion y con todas las garantias,
procesales y legales, especialmente que se hayan obtenido licitamente, de conformidad con los
principios de publicidad, contradiccion y que se plasme con la debida motivacion en la decision
judicial o administrativa.

Desde la doctrina, se ha interpretado que la incorporacion del principio de culpabilidad en el
ambito del procedimiento administrativo sancionador constituye un avance en la materia de cara a la
importancia de configurar responsabilidad subjetiva y no meramente objetiva (articulo 2 del Decreto
Legislativo n® 1272). (Per(, 2017a). Ello implica que la entidad piblica con potestad sancionadora se
encuentra obligada para acreditar probatoriamente la responsabilidad subjetiva (dolo o culpa) como
elemento indispensable para la imputacion de una infraccion administrativa. Al respecto, el Tribunal
Constitucional del Perii como una exigencia para ejercer legitimamente la potestad sancionadora,
sefala en la Sentencia del 3 de enero de 2003 (Expediente 0010-2002-Al/TC) y en la Sentencia del 24
de noviembre de 2004 (Expediente 2868-2004-AA/TC), que las sanciones solo pueden sustentarse en
la comprobacion de la responsabilidad subjetiva del agente infractor.

De esta manera, la atribucion de responsabilidad administrativa exige de un analisis que
examine la motivacion y voluntad del sujeto infractor con respaldo probatorio. Aun cuando en la
responsabilidad administrativa objetiva no corresponde evaluar los elementos subjetivos del dolo o
la culpa si se debe evaluar la existencia de nexo causal entre el sujeto y la conducta infractora, sobre
todo porque en este tipo de responsabilidad el Gnico criterio a tomar en cuenta es el hecho (accion
u omision) constitutivo de infraccion sancionable.
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6.1. Estandar de prueba “conocimiento mas alléd de toda duda razonable” en el
procedimiento administrativo sancionador

Los estandares de prueba son los criterios que indican cuando se ha conseguido la prueba de
un hecho, son los criterios que indican cuando esta justificado aceptar como verdadera la hipotesis.
Respecto del tema, se ha senalado desde la doctrina (Ferrer Beltran, 2010; Taruffo, 2006) que la
construccion de un estandar de prueba implica dos cosas: la primera de ellas, decidir qué grado de
probabilidad o certeza se requiere para aceptar una hipotesis como verdadera; la segunda implica
formular objetivamente el estandar de prueba, esto es, formular los criterios objetivos que indican
cuando se alcanza ese grado conocimiento. Por lo cual, se plantea que para hablar de estandares
de prueba se debe responder a la pregunta: ;cuando esta justificado aceptar como verdadera la
hipotesis y que descansara en Gltima instancia en exigencias o grados de confirmacion? (Bustamante
RGa, 2014, p. 74).

En lo que refiere al grado de conocimiento para sancionar en el procedimiento administrativo
sancionador debe acreditarse probatoriamente los hechos juridicamente relevantes y la
responsabilidad subjetiva “mas alla de toda duda razonable”. Esta posicion ha sido planteada por el
Ministerio de Justicia y Derechos Humanos del Peri al decir:

[...]se entiende que para resolver en contra de un administrado en un PAS es necesario
que la administracion cuente con evidencia que demuestre que el acusado cometié la
infraccion que se le imputa. Ahora bien, el nivel de probanza de la acusacion es que
esta se encuentre “probada mas alla de toda duda razonable”. En otras palabras, solo
se puede condenar a un administrado si la acusacion es la Gnica hipotesis posible
que explica los hechos probados del caso. Si existe otra teoria que pueda explicar los
hechos probados del caso, entonces no se puede condenar al acusado (Peri, 2017b,
p. 45).

En el mismo sentido, Cardich (1996, p. 192), preciso que:

En el sentido [de] que las sanciones administrativas son una subespecie del género
«sanciones punitivas» [...] los principios del debido proceso penal son de aplicacion,
con ciertos matices, al Derecho Administrativo sancionador [..] la potestad
sancionadora de la Administraciéon deberia ser un monopolio judicial del Estado,
pero éste por motivos pragmaticos atribuye la represion de los ilicitos de menor

relevancia a la Administracion.

Por ello, a la luz de algunas decisiones proferidas por Indecopi”, el estandar de prueba
aplicable en el procedimiento administrativo sancionador es el de “conocimiento mas alla de toda
duda razonable”, también denominado como “plena conviccion” o “certeza”. Entre ellas se destacan
las Resoluciones 1171-2006 /TDC-Indecopi del 2 de agosto de 2006; 0649-2008/TDC-Indecopi del 1 de
abril de 2008; 0171-2020/SDC-Indecopi del 30 de diciembre 2020; 0037-2021/SDC-Indecopi del 4 de
marzo de 2021; y 015-2021/SLC- Indecopi del 5 de mayo de 2021. Posiciones que contrastan con otros
pronunciamientos del mismo organismo, en cuyos términos:

1 Todas las resoluciones mencionadas en este articulo estan disponibles em: https://x.gd/Pi)eq.
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En ese sentido, si bien generalmente los principios reconocidos por el derecho
penal resultan aplicables a los procedimientos administrativos sancionadores
(presuncion de inocencia, legalidad, non bis in idem, proporcionalidad de las penas,
entre otros), ello no implica que toda institucién aplicable a los procesos penales
deba ser replicada en el procedimiento administrativo. De esta manera, no podria
equipararse el estandar probatorio exigido para acreditar la responsabilidad de
los agentes economicos por infracciones administrativas con aquel utilizado para
declarar la culpabilidad de las personas en los procedimientos penales, cuya
gravedad y reproche resulta mayor. Sin embargo, incluso en casos de infracciones
administrativas, la Comision debera formarse plena conviccion sobre los hechos que
sustentan una declaracién de responsabilidad (Indecopi, Resolucion 014-2022).

De igual manera, en aplicacion de la jurisprudencia de la Corte Suprema de Justicia del Perq,
para el proceso penal resulta también exigible como estandar de prueba el de “conocimiento mas
alla de toda duda razonable”, que exige de una adecuada y suficiente actividad probatoria por parte
del 6rgano investigador. No obstante, esta posicion no ha sido uniforme en las decisiones del 6rgano
administrativo sancionador peruano®, quien suele exigir la configuracion de contraindicios a cargo
del investigado como carga probatoria encaminada a reafirmar la licitud o inocencia de la conducta,
que deberia presumirse.

Como se observa en el siguiente grafico, Indecopi ha reconocido tres grados de cognicion
a los que puede arribar la autoridad administrativa respecto de la comision de una infraccion
administrativa durante el desarrollo de un procedimiento administrativo sancionador. Cada grado
de conviccion permitira tomar decisiones que impulsen o decidan de fondo el proceso, siendo el
de “plena conviccion” el estandar de mayor exigencia y el necesario para fallar sobre la comision
de la conducta constitutiva de infraccion administrativa. Cabe acotar que este estandar también es
denominado por Indecopi como “certeza” y “conocimiento mas alla de toda duda razonable”.

Grafico 2 - Grados de conviccion de la autoridad administrativa sobre la comision de una
infraccion administrativa

Fuente: elaboracion propia a partir de Resolucion 0649-2008/TDC-Indecopi del 1 de abril de 2008 y
Resolucion 0171-2020/SDC-Indecopi del 30 de diciembre 2020.

12 Resolucion Final 395-2024; Resolucion 0037-2021.
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Debe tenerse en cuenta que hablar de estandar de prueba en el procedimiento administrativo
sancionador no significa una especie de regreso a la prueba tasada, dado que su estandar de prueba
se plantea como regla de juicio en la valoracion conjunta de la prueba con el propodsito de adoptar
una decision final sobre la declaracion o no de responsabilidad administrativa. Este parte de tres
momentos fundamentales en el proceso de toma de la decision por la autoridad administrativa
sancionadora sobre los hechos juridicamente relevantes, momentos que son logicamente distintivos
y sucesivos. Ellos son: i) la conformacion del conjunto de elementos de juicio o prueba por la
Secretaria Técnica de Indecopi, ii) la valoracion de los elementos de juicio o prueba por la autoridad
administrativa, y iii) la adopcion de la decision sobre los hechos probados y conforme al estandar de
prueba definido en el respectivo procedimiento.

7 PROPUESTA: ELEMENTOS ESTRUCTURALES DE UN ESTANDAR DE PRUEBA

Tanto en el proceso penal como en el procedimiento administrativo sancionador, teniendo en
consideracion el alcance de la presuncion de inocencia y la presuncion de licitud, se hace necesario
que en materia de estandar de prueba para declarar la responsabilidad penal o administrativa se
cumpla: i) condicion de verificabilidad de la hipotesis acusatoria (en el proceso penal) o de la hipotesis
de imputacion (en el procedimiento administrativo sancionador) de una conducta tipica reprochable
a un agente, verificable en cuanto a su antijuridicidad o lesividad a un bien juridicamente tutelado;
ii) condicion de verificacion de la prueba de la imputacion a partir de medios pertinentes, relevantes
y Gtiles; iii) condicion de comprobacion de la hipotesis de la acusacion o de la imputacion desde el
principio de presuncion de inocenciay el principio de licitud; y iv) condicion de adecuada motivacion
de la decision desde la garantia de presuncion de inocencia.

El estandar de prueba debe permitirle a la autoridad reconocer qué debe identificar en cada
medio de prueba para fijar los hechos de la controversia y construir su inferencia. En consecuencia,
el estandar de prueba debe ser la guia para realizar un control sobre la actividad valorativa para la
fijacion de los hechos de la hipotesis de imputacion en el procedimiento administrativo sancionador.

De modo que, tras identificar que el conocimiento mas alla de toda duda razonable o plena
conviccion o certeza es el estandar de prueba que doctrinaly jurisprudencialmente se ha determinado
como exigible en materia penal, a su vez reconocido por el propio Indecopi y el Ministerio de Justicia
y Derechos Humanos como el grado de conviccion al que se debe llegar para la imposicion de
sanciones administrativas, necesariamente debe colegirse una intima relacion entre la materia penal
y la administrativa sancionadora en este punto, de la cual, al ser el area penal la Gltima ratio del
ordenamiento, su decision debe ser determinante para la decision administrativa. Asi, la condena
penal basada en el esclarecimiento de los hechos mas alla de toda duda razonable permitiria explicar
que se deriven también consecuencias administrativas sustentadas en idéntico grado de conviccion
en estrecha relacion con la carga de la prueba que se exige para desvirtuar la presuncion de inocencia
(presuncion de licitud).
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Posicion que difiere de los presupuestos planteados por el Cade en Brasil®, para quien:

El mosaico de pruebas del expediente es suficiente para que el estandar probatorio
de los delitos de competencia apoye la condena, que difiere del exigido para las
condenas en el ambito penal®.

[E]l nivel de prueba exigido en los procedimientos administrativos ante el Cade
es diferente del exigido para una condena penal. Si el estandar de prueba en
esta Gltima es el que exige una prueba mas alla de toda duda razonable, en el
procedimiento administrativo existe la posibilidad de que los normas que solo exijan
la preponderancia de la prueba o prueba clara y convincente®™.

8 CONSIDERACIONES FINALES

La garantia del debido proceso es integrada por la presuncion de inocencia (presuncion de
licitud) con reconocimiento en instrumentos internacionales sobre Derechos Humanos. En el contexto
regional, la CADH le reconoce expresamente como derecho humano en el articulo 8.2 (de las garantias
judiciales). A su vez, el articulo 2 numeral 24 literal e de la Constitucion Politica del Per( de 1993 lo
consagra como derecho constitucional. Asimismo, en el procedimiento administrativo sancionador se
consagra bajo la nominacion de “presuncion de licitud”, como principio de la potestad sancionadora
administrativa del Estado en el articulo 248 numeral 9 del Texto Unico Ordenado de la Ley n® 27444,

La garantia de la presuncion de inocencia, como derecho humano y derecho fundamental,
presenta varias aristas: i) como regla de tratamiento en el proceso; ii) como regla probatoria
(relacionado con la carga de la prueba); y iii) como regla de juicio (relacionado con el estandar de
prueba para declarar la responsabilidad):

a) La presuncion de inocencia como regla probatoria exige que el 6rgano investigador acredite
con suficiencia probatoria la responsabilidad del administrado. Ello significa que la carga de
la prueba de la responsabilidad subjetiva en el procedimiento administrativo sancionador
se encuentra en cabeza de Indecopi, sin que desde el marco convencional y constitucional
sea admisible la inversion de la carga, exigiendo al administrado demostrar su inocencia
precisamente en contravia de la presuncion de licitud. Por tratarse de una presuncion iuris
tantum de la que gozan los administrados imputados, se desplaza hacia la administracion la
carga de probar cada uno de los elementos que configuran la conducta tipica investigaday la
responsabilidad subjetiva tanto en persona juridica como en persona natural.

b) La presuncion de inocencia como regla de juicio se relaciona con la definicion del estandar
de prueba que se debe alcanzar para definir la responsabilidad administrativa. Dicha
presuncion en su faceta de regla de juicio precisa de una minima actividad probatoria de
cargo debidamente practicada con respeto de las garantias y los derechos fundamentales.

13 En el mismo sentido, Coélho (2016, p. 158), para quien “se entiende que el rigor probatorio en el derecho penal es
mayor que en el derecho antitrust; que el menor estandar probatorio del derecho antitrust da un tratamiento diferente a las
pruebas en el ambito penal, civil y administrativo; y que, a pesar de estas diferencias, el derecho antitrust ha buscado acercar-
se cada vez mas a la verdad investigada en el ambito penal, y a los criterios de éste para aplicar una sancion justa y razonable
a los agentes”.

14 Parecer MPF 26/2024.
15 Memorial PGR n2 896.814/2022, de 4.12.2022.
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Adicionalmente, comprende la necesaria motivacion de las resoluciones en relacion con el
estandar de prueba alcanzado, lo que impone a la autoridad administrativa la motivacion
factica de la prueba practicada y la valoracion juridica suficientemente razonada acerca de
los hechos que se declaran probados.

Asi, el 6rgano investigador debe acreditar la existencia de los hechos juridicamente relevantes
investigados, para lo cual, podra utilizar variedad de medios de prueba entre los cuales se encuentra
la prueba indiciaria como prueba indirecta. Indecopi incurre en un error cuando, con frecuencia, en
sus resoluciones reclama a los administrados la presentacion de contraindicios, lo que conlleva a una
inversion de la carga de la pruebay su desplazamiento hacia los administrados con desconocimiento
de su presuncion de inocencia (presuncion de licitud). La formulacion de contraindicios debe obedecer
a una estrategia facultativa de la defensa si ella fue elaborada dentro de su teoria del caso, sin que
pueda erigirse como una exigencia legal a cargo de los imputados.

Para la construccion de un indicio como medio de prueba, Indecopi debe acreditar todos los
elementos que estructuran esta prueba indirecta: i) el hecho indicador (hecho indicio, hecho base
0 premisa menor), para lo cual, debe utilizar otros medios de prueba como la prueba documental o
testimonial; ii) la inferencia razonable (regla de la sana critica o premisa mayor), en la que debera
indicar expresamente cual es la maxima de la experiencia, la regla de la logica o de la ciencia que
utilizara para arribar a la conclusion, explicando la razon por la que le ha servido de base (de no
hacerlo, faltaria Indecopi al debido proceso y al deber de motivacion del acto administrativo); v iii)
debera hacer explicita la conclusion arribada y los fundamentos por los cuales de la premisa menor
puede acreditarse la conclusion empleando para ello la premisa mayor. Este es un ejercicio que debe
aplicar la autoridad administrativa para cada indicio que pretenda construir.

La acreditacion de los hechos juridicamente relevantes y de la responsabilidad subjetiva en
persona naturaly personajuridica, centrada en la construccion indiciaria, debe tener en consideracion
que la prueba porindicios de modo tal que lleve a la conviccion del operador judicial o jurisdiccional al
grado de “conocimiento mas alla de toda duda razonable”. Decisiones poco uniformes o que empleen
diferentes estandares de prueba ante un mismo supuesto factico resultan vejatorias del debido
proceso desde una optica convencional y constitucional. Por lo cual, es imperativa la uniformizacion
de los criterios adoptados por Indecopi como raseros de valoracion probatoria. Ante la naturaleza de
las conductas investigadas, el estandar penal parece razonable, necesario y proporcional.
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Objetivo: Partindo-se da analise especifica da relacao entre plataforma de transporte de passageiros
(i.e. Uber) e seus motoristas, este artigo objetiva analisar como o direito antitruste pode resistir ao
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Método: O estudo dedica-se a um tema comum as duas esferas juridicas: a relagao motorista-Uber.
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Quanto a pesquisa documental, o artigo valeu-se de analise de casos na jurisprudéncia do Cade e de
autoridades antitruste estrangeiras, bem como de projeto de lei. O texto explora o enfraquecimento
do direito do trabalho, o papel do direito antitruste nesta relacdo e a sua reconfiguracao para
enderecar diferentes vulnerabilidades.

Conclusoes: O texto conclui que ha necessidade de maior abrangéncia do direito antitruste para
abarcar situagoes de dependéncia e desequilibrios contratuais, bem como reconhecer como legitimos
os instrumentos oriundos de negociac¢ao coletiva. O direito antitruste deve reconhecer as assimetrias
de poder na relagao entre Uber e motoristas como fator relevante para caracterizagao do ilicito
concorrencial. Ha, assim, uma premente necessidade reconfiguracao do direito antitruste para lidar
com vulnerabilidades diversas, dentre elas, os trabalhadores.

Palavras-chave: direito antitruste; direito do trabalho; motoristas de aplicativos; uberizagao;
assimetria de forcas.

STRUCTURED SUMMARY

Objective: Starting from the specific analysis of the relationship between ride-hailing platform (i.e.,
Uber) and its drivers, this article aims to examine how Antitrust Law can resist the efficiency paradigm
focused on consumer welfare and avoid the same weakening that Labor Law has experienced in
regulating asymmetric contractual relationships.

Method: This study focuses on an issue common to both legal spheres: the driver-Uber relationship.
Thus, the methodology was based on bibliographical research, critically analyzing literature from
both Antitrust Law and Labor Law, and on documentary research. Regarding documentary research,
the article analyzed cases in the jurisprudence of Cade and foreign antitrust authorities, as well as
bills. The text explores the weakening of Labor Law, the role of Antitrust Law in this relation and its
reconfiguration to address different vulnerabilities.

Conclusions: The text concludes that there is a need for greater coverage of Antitrust Law to cover
situations of dependence and contractual imbalances, as well as recognizing instruments arising from
collective bargain as legitimate. Antitrust Law must recognize the power asymmetries in the relationship
between Uber and drivers as a relevant factor in characterizing unlawful competition. There is an urgent
need to reconfigure Antitrust Law to deal with different vulnerabilities, including workers.

Keywords: antitrust law; labor law; app drivers; uberization; unequal power.
Classificagao JEL: K21; K31.
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bem-estar do consumidor e a preocupag¢do com o0s
trabalhadores lato sensu; 4. A reconfiguragdo do direito
antitruste para considerar outras vulnerabilidades:
fugindo do enfraquecimento sofrido pelo direito do
trabalho; 5. Conclusao; Referéncias.

1 INTRODUCAO

O presente artigo busca explorar a interface entre o direito do trabalho e o Direito
Concorrencial com base em um tema de interesse mituo: a relacao entre motoristas de aplicativo
e as plataformas, mais especificamente a Uber. Parte-se da premissa de que o direito do trabalho
brasileiro esta enfraquecido - historica, legislativa e jurisprudencialmente - e nao tem conseguido
regular relagoes de trabalho (em sentido lato), ficando restrito as relacoes de emprego. Por outro lado,
o direito antitruste tem direcionado sua atencao majoritariamente para a prote¢ao do bem-estar do
consumidor. Nesse sentido, nenhuma dessas duas areas parece estar suficientemente dedicada (seja
por estar enfraquecida, seja porque se concentra na figura do bem-estar consumidor tdo somente)
a enderecar outras vulnerabilidades existentes no mercado, se mostrando incapazes de enfrentar o
aumento da concentragao economica das empresas, assimetrias de poder e suas consequéncias no
mercado de trabalho. No entanto, como o direito do trabalho parece estar “em fuga”, ha oportunidades
para que o direito antitruste aprimore seu objeto para regular relagoes contratuais assimétricas como
a existente entre as empresas de plataformas de transporte e seus motoristas.

Como sera ressaltado abaixo, a partir dos anos 70 e 80, o neoliberalismo, com sua énfase
na liberdade individual e na desregulamentacao do mercado, passou a atacar o direito do trabalho,
enfraquecendo-o. O direito antitruste, por sua vez, como se vera, também muito influenciado pelos
pressupostos neoliberais da Escola de Chicago, até entao, pouca atengao tinha dado aos efeitos de
praticas comerciais sobre o mercado de trabalho, cenario este que comeca a se modificar com a
ascensao de novos movimentos como o neobrandeisianismo, que amplia os horizontes do direito da
concorréncia (Domingues; Gaban, 2019), e o Labor Antitrust.

Diante desse contexto, este artigo se propoe a analisar como o direito antitruste pode
resistir ao paradigma neoliberal da eficiéncia voltado ao bem-estar do consumidor e evitar mesmo o
enfraquecimento sofrido pelo direito do trabalho na regulacao dos mercados de trabalho. O objeto de
analise corresponde a um tema comum aos dois ramos do Direito: a discussao sobre a natureza juridica
da relagao entre motoristas e a plataforma Uber. Para tanto, o texto utilizou pesquisa bibliografica,
buscando analisar criticamente tanto a literatura de direito antitruste, quanto de direito do trabalho e
suas intersecgoes. Valeu-se também de pesquisa documental, debrugando-se sobre a jurisprudéncia
do Conselho Administrativo de Defesa Econdomica (Cade) e de autoridades antitruste estrangeiras a
respeito da relacao concorréncia-trabalho, diretrizes emitidas por estas Ultimas, bem como sobre
projeto de lei em tramitacao no Congresso Nacional brasileiro sobre a regulagao do trabalho de
motoristas por aplicativos e sobre alteracao da Lei de Defesa da Concorréncia (Lei n2 12.529/2011) para
inclusao de infragao concorrencial relativa a abusos em relagoes contratuais assimétricas.

A Uber foi escolhida como caso a ser analisado porque foi a primeira plataforma digital
de intermediacao de trabalho que operou e ganhou destaque no Brasil e no mundo. E o simbolo
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da chamada gig economy (ou, na traducdo em portugués, economia do bico), termo utilizado para
designar uma economia crescente, caracterizada por contratos flexiveis, de curta duragao, em que
o trabalho é esporadico e se da sob demanda, a remuneracao é definida por tarefa e o trabalhador
é normalmente classificado como auténomo (Woodcok; Graham, 2019). A gig economy engendrou
um processo amplo de plataformizacao do trabalho, em que os trabalhadores sao categorizados
como autonomos e afastados de direitos trabalhistas tipicamente garantidos aos empregados, como
periodos de descanso e remuneragao minima, bem como de mecanismos de protecao e seguranca
social (De Stefano, 2015). Dai, a preocupacao central a respeito dessa dinamica de trabalho.

A sua eclosao se deu na década de 2010 (Woodcok; Graham, 2019), especialmente a partir da
popularizacao dos aplicativos de transporte remunerado individual de passageiros, com destaque
para a Uber. Dada a popularidade e proeminéncia desta plataforma, esse modelo ficou conhecido
como uberizacao do trabalho e posteriormente se expandiu para outros setores da economia, como
entrega de comida, servicos de beleza, servicos de limpeza, dentre outros.

A escolha da Uber como objeto de estudo também se justificada em razao do Brasil ser
responsavel pela marca de mais de um milhao de motoristas dentre os seis milhoes que a empresa
possui em todo o mundo, representando um dos maiores mercados da plataforma (Fatos [...], 2024),
além de ser a plataforma mais utilizada pelos consumidores no Brasil para requisitar corridas (Statista,
2024). Ademais, o mais recente projeto de lei para regular o tema apresentado pelo Poder Executivo
tratou do transporte de passageiros, sendo a Uber uma das plataformas que participou das negociagoes.

A fim de apresentar os resultados deste estudo, este texto foi estruturado em trés grandes
partes: primeira, dedicada a analisar o processo de enfraquecimento do direito do trabalho, sem
a pretensao de ser exaustiva, mas buscando indicar por que é razoavel e plausivel constatar que
esse ramo do Direito ndao esta sendo suficiente para reduzir as assimetrias entre motoristas e Uber;
segunda, voltada a discussao sobre qual é o papel do direito antitruste na regulacao das relagoes Uber-
motoristas e quais sao as suas limitacoes, sem a inten¢ao de substituir ou enfraquecer ainda mais o
direito do trabalho, mas buscando identificar possiveis prote¢des advindas do ambito concorrencial;
terceira, que propoe a reconfiguracao do direito antitruste para considerar outras vulnerabilidades
existentes no mercado e fugir do mesmo enfraquecimento sofrido pelo direito do trabalho. Busca-se
chamar atencao para o fato de que o Direito Concorrencial deve reconhecer as assimetrias de poder
na relacao entre Uber e motoristas como fator relevante para caracterizagao do ilicito concorrencial.
Nesse sentido, deve repensar a forma de analise de restricoes verticais para relacoes em que uma
das partes representa trabalhadores autonomos que se encontrem em situacao comparavel a dos
trabalhadores. Ademais, o Direito Concorrencial nao pode ser usado como empecilho a processos
de negociacao coletiva desses mesmos autonomos na busca de melhores condi¢oes de trabalho. Ao
final, sdao apresentadas as conclusoes.

2 FLEXIBILIZAGAO E ENFRAQUECIMENTO DO DIREITO DO TRABALHO:
UMA HISTORIA ANTERIOR A GIG ECONOMY

O direito do trabalho e o sistema de protecao social a ele relacionado - tanto no Brasil,
quanto em outros paises - foi conformado originalmente como uma resposta as consequéncias do
liberalismo e a questdo social (Castel, 2003) evidenciada com a primeira revolucao industrial. A época,
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foi direcionado a garantir prote¢oes minimas para os trabalhadores da indistria que, segundo Alcock
(1971, p. 4), estavam em uma posicao paradoxal: embora tivessem liberdade de contratar, “ela so se
fazia sentir no momento da contratagao. A lei tratava apenas da conclusao do contrato e nao da sua
aplicacao e das consequéncias. Uma vez concluido o contrato, o trabalhador estava inteiramente a
disposicao do empregador”, em situacao bastante precaria, nas “mais vis condicoes de trabalho que
a historia registra” (Sussekind, 1987, p. 82). O direito do trabalho surgiu, entdo, como uma espécie de
resposta a esse cenario, buscando regular a relacao de emprego, caracterizada por uma assimetria
existente entre empregadores e empregados, garantindo a esses ultimos melhores condi¢does de
trabalho e de vida.

A regulacao do vinculo empregaticio estabeleceu direitos e obrigacoes a empregados
e empregadores, bem como delimitou uma rede de prote¢ao social que circunda o empregado. O
vinculo de emprego gerou - e ainda gera — aos trabalhadores uma série de garantias no trabalho e na
sociedade (Fudge, 2005), a exemplo do direito ao descanso remunerado nas férias e da participagao
obrigatdria no sistema de previdéncia social. E um tipo de pertencimento decorrente do trabalho
(Strangleman, 2015) - uma cidadania industrial (Fudge, 2005) - intrinsecamente relacionada ao estado
de bem-estar social.

Essa logica informou - e ainda informa - o direito do trabalho em muitos paises, criando o
que Vosko (2011) chama de SER-centrismo, isto &, um direcionamento da regulacdo trabalhista (e,
consequentemente, da garantia de direitos) para as relagdes de emprego padrao (em inglés, standard
employment relationship, conhecidas pela sigla SER). Nesse sentido, as relagdes que estao fora desse
centro ficavam - e ainda tendem a ficar — as margens e, frequentemente, distantes das prote¢oes
sociais decorrentes do vinculo empregaticio.

Posteriormente, o direito do trabalho foi se ampliando e se fortalecendo gradativamente,
sendo exemplos dessa expansao a sua internacionalizagao, tendo como apice a criacao da
Organizacdo Internacional do Trabalho (OIT) em 1919 (Sussekind, 1987); o processo de codificacao
da legislacdao esparsa em diversos paises, a exemplo da Consolidagao das Leis do Trabalho (CLT) no
Brasil em 1943; e a constitucionalizacao, em que direitos sociais ligados ao trabalho foram inseridos
no ambito das constituicoes, tendo como simbolos desse movimento a Constituicdo do México de
1917 e a Constituicao de Weimer de 1919 (Bonavides, 2017).

Segundo Harvey (2011), contudo, os fluxos do capital possuem caminhos sinuosos: ha evolugoes
e retrocessos em diversas esferas de atividade, como a esfera das tecnologias e formas de organizacao,
das relagoes sociais e dos processos de producao e de trabalho. Assim, aquele desenvolvimento
aparentemente crescente no inicio e meados de 1900 foi freado com o avanco dos ideais neoliberais,
especialmente a partir das décadas de 1970 e 1980. Como aponta Harvey (2008), o neoliberalismo
articulou praticas politico-economicas baseadas nas liberdades e capacidades empreendedoras
individuais em uma estrutura institucional marcada pela propriedade privada, liberdade de contratar
e liberdade econdmica. Ao enfatizar esses valores, a racionalidade neoliberal se dedicou a afastar
o intervencionismo do Estado, gerando flexibilizacao ou mesmo desregulacao da normativa estatal,
inclusive do direito do trabalho que, por sua propria natureza, impoe limites na liberdade de contratar
com a finalidade de reduzir a assimetria de forcas na relacao empregado-empregador. O direito do
trabalho se tornou, assim, um “alvo privilegiado do projeto neoliberal” (Cukier, 2020).
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No Brasil, e mais especificamente no direito do trabalho brasileiro, os reflexos dos ideais
neoliberais foram sensiveis, sobretudo apos a redemocratizacao, a partir da década de 1990, com
a implementacao de diretrizes do Consenso de Washington. Sob a justificativa de proporcionar
estabilidade macroeconomica, crescimento e controle da inflacdo, no governo de Fernando
Henrique Cardoso, o Brasil (assim como muitos paises da América Latina) implementou reformas
diversas entendidas como condi¢ao necessaria para aumento da produtividade brasileira, dentre
elas, reformas trabalhistas com vistas a uma suposta modernizacao - baseada na flexibilizacao -
da legislagao do trabalho (Freitas, 2004). Sao exemplos a valorizagao da negociagao e do contrato
em detrimento da lei, as medidas de flexibilizacdo da jornada de trabalho, o enfraquecimento da
fiscalizacao trabalhista, o estimulo a contratos de trabalho temporarios e precarios, dentre outras no
ambito salarial e sindical (Galvao, 2003).

Além das reformas trabalhistas do periodo 1990-2000, tido como “década neoliberal” (Alves,
2002), o Brasil seguiu realizando outras reformas. O proprio governo Lula - o governo de um partido
dos trabalhadores - foi marcado por contradi¢does a esse respeito: se, por um lado, teve como
promessas a valorizacao do salario minimo, a reducao da jornada de trabalho e o redesenho do
sistema sindical brasileiro (Krein; Santos; Nunes, 2012); por outro lado, também adotou politicas
flexibilizadoras, a exemplo do estimulo a contratagdes temporarias em programa de primeiro
emprego, a lei do Simples que flexibiliza regras do trabalho para micro e pequenas, dentre outras.
Contudo, a proxima grande e sistematica reforma trabalhista que seria enfrentada pelo Brasil se deu
com a Lei n® 13.467/2017 (Krein, 2018).

Aprovada muito rapidamente pelo Congresso Nacional, a Lei n2 13.467/2017 promoveu
alteragoes profundas no direito do trabalho brasileiro, autorizando expressamente a prevaléncia
do negociado sobre a lei, ampliando as possibilidades de flexibilizacao da jornada de trabalho,
tornando o imposto sindical (obrigatorio até entdo) facultativo, criando limitagdes no acesso a Justica,
permitindo a terceirizacao da atividade-fim das empresas, criando flexibilizacoes diversas no contrato
de trabalho, dentre outras. Assim como as anteriores, a reforma de 2017 também foi pautada pela
suposta necessidade de modernizacao da legislacao do trabalho e busca pela criagao de empregos.
Muitas das alteragoes trazidas foram controversas e geraram dlvidas quanto a sua constitucionalidade,
o que levou diferentes a¢des constitucionais a julgamento pelo Supremo Tribunal Federal, que validou
grande parte das novidades trazidas pela Lei n2 13.467/2017 (Dutra; Machado, 2021).

A reforma de 2017 foi seguida por um periodo turbulento, com outras alteragoes também
flexibilizadoras do direito do trabalho. Destacam-se, nesse cenario, as diversas Medidas Provisorias
(MP) e Leis dedicadas ao periodo da pandemia de Covid-19, a exemplo da MP n® 927 e da Lei n°
14.020/2020, que autorizaram negociagoes individuais, o diferimento do pagamento do Fundo de
Garantia por Tempo de Servico (FGTS), a paralisagao de agoes fiscalizatorias, ampliagdao da jornada de
trabalho, reducao do salario, dentre outras. Posteriormente a pandemia, houve também alteragoes,
ainda que mais pontuais, a exemplo da MP n? 1.116/2022, que visava flexibilizar as regras do contrato
de aprendizagem, e da Lei n2 14.647/2023, que afastou a caracterizagao do vinculo empregaticio entre
cooperados e cooperativas e entre profissionais religiosos e entidades religiosas.

Em que pese o periodo de intensas mudancas legislativas, deixou-se de regular aspectos
importantes e categorias crescentes no mercado de trabalho brasileiro, com destaque para o
trabalho na gig economy, que foi rapidamente ampliado no pais (Goes et al., 2023) e se espalhou
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por diferentes setores da economia além do transporte de pessoas e entrega de mercadorias, como
trabalho doméstico, educacao, salde, servigos juridicos, etc. (CEPI, 2021b).

Se, por um lado, o tema tem sido objeto de iniimeros projetos de lei no Congresso Nacional
(CEPI, 2021a), por outro lado, até o momento, essa forma de trabalho ndo foi regulada de forma
definitiva. O mais proximo de uma regulagao que se chegou foi com a Lei n2 14.297/2022, que tratou de
medidas de protecao para os entregadores enquanto durasse a emergéncia de saide plblica causada
pela Covid-19. Contudo, além de formalmente o estado de emergéncia ter sido declarado extinto
meses apos a sua entrada em vigor, a lei tratava apenas de entregadores (deixando de lado outras
categorias que também trabalham por plataformas, como os motoristas de transporte individual de
passageiros) e nao regulou uma das principais controvérsias acerca do tema: a natureza juridica da
relacao entre trabalhadores e plataformas digitais.

As dividas e a inseguranca juridica decorrentes da auséncia de regula¢ao fizeram surgir acoes
judiciais diversas em busca da caracterizacao do vinculo empregaticio (CEPI, 2021b). Nesse contexto,
em 2023, o governo instituiu um processo de dialogo social entre representantes dos trabalhadores,
das empresas e do governo com vistas a chegar em um consenso para regular o trabalho de transporte
e entrega por plataformas digitais. A partir dessa mesa de negociacao, foi elaborado o Projeto de Lei
Complementar (PLP) n2 12/2024 que propde a regulacao do trabalho de motoristas de aplicativos,
categoria que aparentemente* entrou em um consenso sobre os termos da futura regulacao.

O PLP, em tramitacao no Congresso Nacional, propoe que o motorista de aplicativos seja
considerado um “trabalhador autonomo por plataforma e sera regido por esta Lei Complementar
sempre que prestar o servico, desde que com plena liberdade para decidir sobre dias, horarios e
periodos em que se conectara ao aplicativo”, conforme seu artigo 32 (Brasil, 2024). O enquadramento do
trabalhador autonomo esta condicionado a auséncia de exclusividade com a plataforma e a inexisténcia
de tempo minimo e habitualidade a disposicao da plataforma. Segundo a proposta, embora autonomo,
o trabalhador teria algumas garantias e a plataforma poderia realizar determinadas praticas sem que
isso configure vinculo empregaticio: limitacao da jornada de trabalho a 12 horas diarias, representacao
por sindicato legitimado a realizar negociagoes coletivas, algumas protecoes relativas a salde e
seguranca no trabalho, monitoramento em tempo real, estabelecimento de regras sobre exclusao da
plataforma, direito a maior transparéncia na relacao trabalhador-plataforma, remuneracao minima e
enquadramento previdenciario como contribuinte individual em modalidade especifica.

A opcao do PLP pela caracterizacao como trabalhador autdnomo parece ser mais um capitulo
do enfraquecimento do direito do trabalho. Embora estabeleca algumas garantias (muito) minimas,
tal como a limitagao da jornada de trabalho a 12 horas diarias, o PLP acabou por se harmonizar
com a narrativa duvidosa de que esses trabalhadores teriam real autonomia (Abilio, 2019). Ainda
que nao classificasse esses trabalhadores como empregados, o projeto de lei poderia ter ido além,
estabelecendo direitos minimos ja consagrados a outros trabalhadores: a exemplo da limitacao da
jornada de trabalho a 8 horas diarias, por exemplo. O exemplo numeérico acerca da jornada de trabalho
evidencia a timidez do PLP. O discurso da autonomia e do empreendedorismo foi, inclusive, uma das
propagandas feitas pela propria Uber. Em sua pagina na internet, é possivel verificar o convite para
motoristas se cadastrarem e serem “seu proprio chefe” (Fazer [...], [2024]). O motorista da Uber tornou-

4 Diz-se aparentemente porque, além de haver poucos registros sobre o processo de dialogo social, houve noticias
veiculadas na midia de que muitos motoristas estavam insatisfeitos com os termos do projeto de lei.
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se, assim, um simbolo do trabalho na gig economy e objeto central das discussoes sobre como o
direito do trabalho poderia ultrapassar o SER-centrismo e abarcar diferentes formas de trabalho.

Ademais, o projeto de lei também acaba por reforcar o posicionamento do Supremo Tribunal
Federal (STF) emvalidar diferentes formas de contratagao, afastando o vinculo de emprego (Pasqualeto;
Barbosa; Fiorotto, 2024). O STF ja se mostrou favoravel a constitucionalidade de leis que afastam o
vinculo empregaticio - a exemplo do julgamento da Lei n2 13.352/2016 que autoriza o contrato de
parceria entre profissionais e saloes de beleza - e, em 2023, consolidou seu posicionamento ao julgar
monocraticamente reclamacgoes constitucionais para afastar o vinculo de emprego e a competéncia
da Justica do Trabalho (Pasqualeto; Barbosa; Fiorotto, 2023), reconhecendo a possibilidade de
contratacao de trabalhadores como nao-empregados em diferentes modalidades. Em relacao aos
motoristas de aplicativos, um novo tema de repercussao geral foi reconhecido pelo STF (Tema 1291)
para definir qual é a natureza juridica da relacao entre motoristas e plataformas digitais. O tema
ainda nao foi julgado pelo STF, mas chegou a Suprema Corte no mesmo momento em que o Poder
Executivo apresentava o PLP a apreciagao do Poder Legislativo, evidenciando nao so a importancia
do assunto, mas também a crise pela qual a regulacao do trabalho passa.

Sem a pretensao de especular sobre o futuro, mas considerando o movimento de flexibilizacao
comentado acima, bem como os recentes posicionamentos Congresso Nacional e do STF, é plausivel
supor que a opcao pela classificacao dos motoristas de aplicativo como autdonomos seja mantida. Ainda
que estejam sob apreciagao - tanto o PLP, quanto o Tema 1291 - o historico e o cenario parecem indicar
que ha grandes chances desses trabalhadores serem retirados do arcabouco protetivo trabalhista.
Assim, ao serem classificados como autonomos, sao cada vez mais afastados do direito do trabalho, o
que leva a reflexao sobre a sua aproximacao de outras esferas e a pergunta sobre que ramo juridico
pode, entao, regular a assimetria de forcas existente entre trabalhadores e plataformas digitais.

3 PAPEL DO DIREITO ANTITRUSTE NA REGULAGAO DAS RELACOES UBER-
MOTORISTAS E SUAS LIMITACOES

O direito do trabalho tem espaco para ser mais protagonista na regulacao do trabalho
em plataformas, embora enfrente um processo de flexibilizagao e enfraquecimento profundo. No
entanto, sem desprezar a sua importancia e nem menosprezar o seu potencial, explora-se se como
outra esfera juridica - o direito antitruste - poderia contribuir para a discussao.

3.1 Motorista como “empreendedor™? A deixa para a regulagéo antitruste

Como se pode ver na sec¢ao anterior, o direito do trabalho esta enfraquecido. Os fendomenos
da flexibilizagdo do trabalho e da uberizagdo fazem com que muitos trabalhadores (lato sensu) fiquem
de fora do arcabouco protetivo do direito do trabalho. A precarizacao das relagoes trabalhistas
evidencia a assimetria das relagoes entre as plataformas e seus motoristas cadastrados. Ha aqui
uma ideologia desvirtuada do empreendedorismo: se convence que o motorista de Uber nao & um
membro mal pago do proletariado, mas sim um empreendedor autdonomo, autossuficiente, que
identifica oportunidades, assume riscos e toma iniciativas para criar algo novo, contribuindo para a
geracao de empregos, crescimento econdmico e inovagao. Com isso, permite-se uma transicao menos
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dolorosa frente a desmobilizagdo do trabalho em larga escala (Davis, 2022).

Se, por um lado, o direito do trabalho perde forca, por outro, & possivel dar espaco para a
atuacao do direito antitruste na regulacao da relacao desigual e desbalanceada entre empresas de
aplicativo e motoristas na medida em que reflete uma “relagcao comercial” em oposicao a uma relagao
puramente empregaticia.

Embora, atualmente, haja uma literatura crescente indicando que o direito antitruste deve
se preocupar com questdes trabalhistas - o chamado Labor Antitrust (Posner, 2021; Hafiz, 2020; Buck,
2020; Steinbaum, 2019; Lianos; Countouris; De Stefano, 2019; Domingues, Rivera; Souza, 2018) -, sendo
motoristas de aplicativos reconhecidos como autonomos ou “empreendedores”, sequer se trataria
aqui de uma relagao empregaticia.

Na realidade, como colocado acima, ha uma tendéncia tanto da jurisprudéncia quanto da
legislagcao em afastar o vinculo empregaticio desses profissionais. Ademais, a Lei n2 12.587/2012, que
institui a Politica Nacional de Mobilidade Urbana, estipula, em seu artigo 11-A, “@", 1ll, a exigéncia
de inscricao do motorista de aplicativo como “contribuinte individual” do Instituto Nacional do
Seguro Social (Brasil, 2012). Posteriormente, o Decreto n® 9.792/2019, que regulamenta referido artigo,
possibilitou a inscricdo do motorista como microempreendedor individual (MEI) (Goes et al., 2023).
Curiosamente, no Brasil, o MEI é classificado como um tipo de empresario individual especial, regulado
pelo Estatuto Nacional da Microempresa e da Empresa de Pequeno Porte (Lei Complementar 123/2006).5

A partir do momento em que o motorista de aplicativo deixa de ser empregado e passa a
ser um empresario individual ou mesmo um profissional autonomo, ainda que se possa argumentar
que o direito do trabalho deveria regular qualquer tipo de relagao de trabalho em sentido lato (e
nao apenas a relacao de emprego) e que a Justica do Trabalho tem competéncia para julgar outras
relacdes que nao apenas a relacao de emprego em atencao ao artigo 114 da Constituicao Federal (CF)
alterado com a Emenda Constituicao n2 45/2004, ao menos da forma como o direito brasileiro esta
estruturado atualmente, o direito do trabalho vai saindo de cena, e o direito antitruste entra em acao.

O direito da concorréncia, tradicionalmente, nao regulava comportamentos abusivos
do empregador em relagdo a seus empregados no ambito dos contratos de trabalho (o que tem
mudado com a ascensao do Labor Antitrust). Isso é papel historico do direito do trabalho. O direito da
concorréncia, em sua funcao de intervencao na economia e nas atividades dos empresarios, apoia-se
basicamente em dois pilares: (i) o controle preventivo, focado no controle de atos de concentragao
entre agentes econdmicos;® e (ii) o controle repressivo, orientado a punigao de atos anticompetitivos,’
sem contar o papel de advocacy.®

5 O artigo 18-A, § 12, do referido Estatuto considera “MEI quem tenha auferido receita bruta, no ano-calendario ante-
rior, de até R$ 81.000,00 (oitenta e um mil reais), que seja optante pelo Simples Nacional [...], e seja empresario individual que
se enquadre na definicao do art. 966 da Lei n° 10.406, de 10 de janeiro de 2002 (Codigo Civil)” (Brasil, 2006). Este, por sua vez,
define como empresario aquele que “exerce profissionalmente atividade econdmica organizada para a produgao ou a circula-
¢do de bens ou de servigos” (art. 966) (Brasil, 2002).

6 O controle preventivo, que permite o Cade revisar atos de concentracao celebrados entre empresas, esta previsto
nos artigos 88 a 91 da Lei n® 12.529/2011 (Brasil, 2011).

7 0O controle repressivo, por sua vez, esta previsto nos artigos 36 a 45 da Lei n2 12.529/2011 (Brasil, 2011).

8 A esfera do advocacy esta ligada a promogao da cultura concorrencial nas esferas governamentais, da sociedade ci-

vil e dos negocios, bem como a emissao de pareceres e notas técnicas que abordam os efeitos concorrenciais de determinado
normativo ou politica pablica (Resende, 2021).
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Dessa forma, o Direito Concorrencial preocupa-se, em geral, com as operagoes societarias e
contratos empresariais celebrados entre empresas e as praticas comerciais de agentes econémicos
que atuam em atividade econdmica em sentido estrito (Forgioni, 2014, p. 146). Lianos, Countouris e De
Seftano (2019) ressaltam, no contexto europeu, que, normalmente, a lei da concorréncia é vista como
aplicavel a ‘empresas’ e a maioria dos sistemas de lei da concorréncia se exime de interferir dentro
dos limites da empresa, em particular com a forma como os trabalhadores e a gestao interagem. A
partir do momento em que o motorista da Uber se torna um empresario individual, a relacao entre ele
e as empresas de aplicativos configura mais claramente uma relagao comercial, passivel, portanto, de
ser analisada, sem muitas controvérsias, no ambito do direito da concorréncia.

Todavia, mesmo analisando essa relacao sob o ponto de vista comercial, ha desafios para
uma regulagao antitruste apropriada. Isso porque, tradicionalmente, as analises concorrenciais tanto
no ambito do controle de estruturas quanto de condutas, sao baseadas no paradigma da eficiéncia,
entendida aqui sob o enfoque do bem-estar do consumidor (Domingues; Gaban, 2019). Elege-se aqui
um ator privilegiado: o consumidor.

Conforme explicitado por Borges (2020), o objetivo do antitruste vislumbrado por Bork e, em
geral, pela Escola de Chicago, era baseado num modelo de bem-estar do consumidor. Trata-se do
modelo mais recorrente em paises desenvolvidos e replicado para os paises em desenvolvimento.
Nele, o interesse dos consumidores & o mais relevante para o antitruste. Dentro da visao predominante,
o Antitruste deve se preocupar em manter altas as quantidades produzidas e baixos os pre¢os.

Nao ha, via de regra, no ambito do Direito Concorrencial preocupacao com objetivos nao-
baseados em eficiéncia, “que, em geral, refletem preocupacgoes valorativas”, a exemplo da protecao
de pequenos negocios, preocupagoes com acimulo de poder e suas consequéncias politicas, justica,
equidade, reducgao das desigualdades e da pobreza (Borges, 2020, p. 123). O direito antitruste brasileiro
é bastante influenciado pela logica da Escola de Chicago, como se detalha mais abaixo.

Dessa forma, a dimensao do Labor Antitrust ganha relevancia, na medida em que permite a
autoridade antitruste ter um viés menos economicista e mais pautado em valores, tais como o principio
do valor social do trabalho, sem contar um olhar mais amplo sobre os beneficiarios da Lei Antitruste.

3.2 Relagdo Uber - motorista: desafios da andlise sob a perspectiva antitruste e o
problema do foco excessivo no consumidor

0 foco do Direito Concorrencial no bem-estar do consumidor pode ser verificado na propria
decisao do Cade em investigacao envolvendo a Uber, que nao considerou os efeitos da conduta sobre
os trabalhadores lato sensu.

Em 2016, foi instaurado, no ambito da Superintendéncia-Geral do Cade (SG-Cade),
Procedimento Preparatorio de Inquérito Administrativo® a partir de dendncia encaminhada pelo
Ministério Pablico de Sao Paulo, apresentada pela Associacao de Motoristas Autonomos de Aplicativos,
alegando, dentre outras questoes, que a Uber promoveria uma espécie de “dumping” as custas dos
motoristas ao praticar pregos de corrida que sao inferiores aos custos que os motoristas tém para
trabalhar; ajustaria e manipularia um preco Unico para todos os prestadores de servi¢o; promoveria

9 Processo 08700.008318/2016-29. Todos os processos plblicos mencionados neste artigo podem ser consultados em:
https://x.gd/DbUtY.
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campanhas e influenciaria precos com adocao de uma conduta comercial uniforme e concertada
entre os motoristas autonomos. A denincia, a época, também mencionava a possivel existéncia de
relagao trabalhista entre a Uber e os seus motoristas cadastrados. Na analise conduzida pela SG-
Cade, todavia, esta parece tratar os motoristas como agentes econdomicos assemelhados a empresas
e nao como empregados, desconsiderando a dimensao potencial trabalhista da relacao.

A SG-Cade adotou um viés estritamente economicista ao analisar a pratica tratada como
“dumping” na denincia, o que a SG-Cade entendeu se tratar de precos predatorios. Na visao do
orgao, seria

irracional afirmar que todos os motoristas parceiros que utilizam o aplicativo da
Uber tenham, constantemente, prejuizos ao utilizar a plataforma para prestar
servi¢os de transporte remunerado privado individual de passageiros, ja que uma
reiterada constatagdo de prejuizos desincentivaria os mesmos a continuar utilizando
a plataforma em tela para prestar tais servigos.

Também foi sugerido pela SG-Cade que os motoristas parceiros da plataforma que venham a
verificar constantes prejuizos sao ineficientes, o que justificaria sua exclusao da plataforma. Ademais,
foi aventado que praticas predatorias podem ocorrer eventualmente, mas que a responsabilidade é
dos motoristas que optam por usar a plataforma (Macedo, 2018).

Verifica-se, portanto, que a pratica nao foi analisada sob uma perspectiva social, tampouco
a SG-Cade considerou o desequilibrio contratual e o elemento de vulnerabilidade dos motoristas em
relacdo a plataforma.

No que tange a acusacao de influéncia a adocao de conduta comercial uniforme, a analise do
Cade é realizada sob o ponto de vista de suas eficiéncias para o consumidor. Dessa maneira, apesar
de reconhecer que o fato de empresas de redes de transportes (ERTs), como a Uber, definirem os
precos a serem cobrados pelas corridas realizadas por seus motoristas parceiros (o que assemelha
bastante tal pratica a conduta anticompetitiva de influéncia a adogao de conduta comercial
uniforme), para o 6rgao, “a presenca desse modelo de negocios no mercado trouxe, até o0 momento,
beneficios ao consumidor”®. Ademais, o Cade entende que a concorréncia entre as ERTs limita o
poder de mercado da Uber. Tal concorréncia, na visao do Cade, é facilitada pelo modelo adotado
pela Uber ser caracterizado por ser multi-homing, ou seja, permitir que todos seus usuarios, tanto
motoristas parceiros quanto passageiros usuarios, estejam cadastrados, ao mesmo tempo, em outras
plataformas concorrentes.

A decisao da SG também é embasada pelas conclusoes do estudo do Departamento de
Estudos Econdmicos (DEE) do Cade, que buscou avaliar os impactos econdmicos imediatos da entrada
da Uber nas capitais brasileiras de Sao Paulo, Rio de Janeiro, Belo Horizonte e Distrito Federal, durante
0 primeiro semestre de 2015. Em especial, buscou-se avaliar os impactos da Uber sobre possiveis
concorrentes, os taxistas. O estudo apontou que os resultados obtidos nao forneceram qualquer
evidéncia de que o nimero de corridas de taxis contratadas nos municipios com presenca do
aplicativo Uber tenha apresentado desempenho inferior. Ademais, o estudo sugeriu que o aplicativo
nao teria usurpado parte consideravel dos clientes dos taxis e nem comprometido o negocio dos
taxistas, mas sim teria gerado uma nova demanda (Resende; Lima, 2018).

10 Procedimento Preparatorio n® 08700.008318/2016-29.
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Como se pode verificar, novamente o Cade elege um viés para analisar a (i)licitude da conduta
da Uber a luz da Lei de Defesa da Concorréncia (LDC): aquele do consumidor e, em segundo lugar,
dos taxistas (potenciais concorrentes). Nao ha preocupacao com os efeitos da conduta sobre a parte
hipossuficiente da relacao comercial: os motoristas que trabalham para o aplicativo. Dessa maneira,
a analise da relagao comercial da Uber em relacao aos motoristas cadastrados na plataforma sob a
perspectiva concorrencial, na realidade, sofre com uma barreira: a perspectiva restrita da analise de
condutas por parte da autoridade concorrencial.

A analise de condutas anticompetitivas é realizada a luz do art. 36 da LDC (Lei n® 12.529/2011).
De maneira geral, a doutrina categoriza as atividades anticoncorrenciais em dois grupos principais: (i)
abuso de posicao dominante e (ii) acordos anticompetitivos. O abuso de posi¢cao dominante refere-se
a acoes unilaterais que tém como objetivo ou resultado a supressao da concorréncia. Ele pode ser
subdividido em dois grandes tipos: (i) condutas unilaterais horizontais, realizadas dentro do mesmo
nivel de uma cadeia industrial, e (ii) condutas unilaterais verticais, ocorrendo entre diferentes niveis
de uma cadeia industrial. Os acordos que restringem a concorréncia também podem ser classificados
como horizontais, entre concorrentes (por exemplo, carteis), ou verticais, entre agentes em diferentes
niveis da cadeia (Gaban; Domingues, 2024).

Nao é o escopo deste trabalho realizar um estudo amplo das condutas antitruste. Busca-
se, na realidade, chamar atencao para o fato de a jurisprudéncia do Cade analisar casos de abuso
de posicao dominante sob a regra da razao, buscando justificativas para a licitude da conduta em
questoes de eficiéncia, traduzida, em geral, como o bem-estar do consumidor.

Nesse sentido, Martins e Santos (2020), ao analisar a jurisprudéncia do Cade em casos
envolvendo abuso de posicao dominante entre os anos de 2009 a 2019, concluem que ha uma
predominancia na utilizacao de argumentos econdmicos ligados a Escola de Chicago. Bussmann et
al. (2022) examinaram casos de condutas unilaterais envolvendo plataformas digitais no Cade entre
2011 e 2018. Eles identificaram apenas 10 casos, dos quais apenas 4 foram analisados pelo Tribunal
Administrativo do Cade. A maioria foi arquivada pela SG-Cade, devido a falta de relevancia ou por
estarem fora do escopo do Cade. Mesmo nos casos analisados pelo Tribunal, houve pouca discussao,
exceto no caso Google Shopping, onde a decisao de nao condenagao se baseou em argumentos
de eficiéncia ligados a escola de Chicago." A esse respeito, Reymao, Oliveira e Koury (2022, p. 11)
destacam que “a busca da eficiéncia como objetivo Gnico do direito antitruste se tornou uma
orientacao predominante, conforme é possivel observar na fundamentacao da decisao do caso da
Google no Brasil.”

Especificamente em caso envolvendo restricoes verticais, entendidas como “uma disposicao
contratual ou modo de operacao que restringe a autonomia da parte contratante no caso em que
cada parte opera em um segmento distinto da cadeia de fornecimento” (Steinbaum, 2019, p. 48), a
teoria econdmica e a jurisprudéncia do Cade tendem a justifica-las a partir da reducao de custos
de transagao e a busca da eficiéncia pelas partes envolvidas (Romero, 2006). Em especial, alega-se
que restricoes verticais fomentam a concorréncia entre produtores (interbrand competition). Nesse

1 Nos termos do voto do Conselheiro-Relator Mauricio Oscar Bandeira Maia no PA n° 08012.010483/2011-94, “[..] a
analise deve se ater as eficiéncias geradas para os consumidores e nao a um eventual prejuizo residual a um concorrente
em virtude da inovagao. Se a inovagao visar a melhorar a qualidade do produto disponibilizado aos consumidores, danos
suportados por concorrentes nao configuram per se um ilicito antitruste. Entendimento diverso conduziria a restricao das
possibilidades de inovagdo pelos agentes economicos”.
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sentido, a Escola de Chicago avalia que podem trazer beneficios a concorréncia na medida em que
implicam (i) reducao de custos de transacao, (ii) coibicao de free riders; (iii) coibicdo a concentracao
nos elos inferiores da cadeia, impedindo que haja incorporacao de agentes por aqueles mais
agressivos, (iv) facilitacdo de entrada de novos agentes, por facilitar retorno de investimentos; (v)
preservacao da imagem do produto ou servico; e (vi) eliminacdo da dupla marginalizagao, isto &, a
majoracao dos precos pelos elos a montante e a jusante da cadeia quando estes conseguem impor
precos de monopalio aos adquirentes (Forgioni, 2014).

Em linhas gerais, motoristas de aplicativos tém demandas complexas contra a Uber. Para fins
deste trabalho, cabe ressaltar que os motoristas criticam a falta de transparéncia da Uber em relacao
as suas politicas e regras, incluindo critérios para a desativacao de contas. Assim, demandam maior
transparéncia e acesso facilitado a informacgoes sobre tarifas, corridas, pagamentos e mudangas na
plataforma. Ha, ainda, criticas quanto as taxas retidas pela Uber dos motoristas, que podem chegar
até 40% a depender do tempo e distancia percorrida (Maria, 2024).

Além disso, criticam o algoritmo da Uber, que controla a maioria dos aspectos de seu trabalho,
desde a escolha das corridas até a definicao das tarifas. Eles reivindicam real autonomia para
gerenciar seu proprio trabalho, possibilidade de definir tarifas em conjunto com a Uber, com base em
critérios como tempo, distancia e tipo de servico e acesso a dados e ferramentas que permitam aos
motoristas gerenciar seus negocios de forma mais eficiente. Nesse sentido, o desenho algoritmico
da plataforma gera uma forma de controle invisivel, mas cotidiana e sentida pelos motoristas.
Aparentemente neutro e distante, os algoritmos sao capazes de direcionar o comportamento dos
motoristas e monitorar suas acoes. E o que autores como Adams-Prassl (2019), Aloisi e De Stefano
(2022) chamam de gerenciamento algoritmico.

Muitas das praticas impostas pela Uber aos motoristas poderiam ser vistas como restricoes
verticais na medida em que envolvem

condig¢bes impostas na oferta ou aquisi¢cdo de bens e servicos através de contratos
ou acordos entre firmas que se relacionam comercialmente ao longo de uma cadeia
produtiva limitando a habilidade de uma das partes transacionar livremente no
mercado e resultando em maiores ganhos para uma das firmas” (Reis; Horta, 2006,
p. 10).

A Uber impoe a forma de precificacao e uma série de condigoes na forma com que o motorista
se relaciona com o passageiro, restringindo a possibilidade de o motorista atuar de maneira autbnoma
com relagao ao consumidor final.

Sob um viés tradicional de analise antitruste, considerando a perspectiva da eficiéncia
traduzida no bem-estar do consumidor, tais praticas da Uber nao importariam ao direito da
concorréncia. Na medida em que os precos sao mantidos baixos para o consumidor, ainda que com
o prejuizo do trabalhador e precarizacao das condicoes do trabalho, isto ndo seria algo com que
o direito antitruste deveria se preocupar. A titulo ilustrativo, nos EUA, Hafiz (2020) pontua que os
tribunais tém dificuldades de responsabilizar empresas por praticas que claramente prejudicam
trabalhadores quando sao reconhecidos beneficios ao consumidor. No entanto, como ressaltado por
Romero (2006, p. 27)
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[...] ndo se pode importar a ética puramente econémica daquele negocio restritivo
em si para o direito sem, antes, proceder a uma analise de todos os efeitos
anticompetitivos que surgirdo dentro daquele mercado relevante, bem como das
necessidades sociais a serem implementadas por meio das politicas publicas, quer
tais objetivos se refiram a justica redistributiva ou a melhor alocacdo dos fatores.

Ainda que se olhasse sob um aspecto puramente economico, a teoria de reducao dos custos
de transacao usada para justificar restricoes verticais nao se aplicaria inteiramente no caso da Uber
em relagao aos seus motoristas, sobretudo em razao da natureza do relacionamento entre as partes,
que é desigual. Nao se esta diante de dois empreendimentos verdadeiramente independentes: de
um lado, a Uber detém o poder na relacao, impondo regras, por meio de seus termos contratuais
e politicas operacionais, que, em muitos casos, sao desfavoraveis aos motoristas; de outro, os
motoristas nao possuem plena autonomia para definir seus precos, livre escolha das corridas ou
outros aspectos importantes da sua atividade.

Dessa forma, no caso da Uber, a assimetria de poder entre a empresa e os motoristas limita a
aplicacao da teoria de reducao dos custos de transacao como justificativa para as restri¢oes verticais,
ja que as partes envolvidas nao estao em posigao de negociar em pé de igualdade.

Aassimetria de poder, embora nao considerada frequentemente na jurisprudéncia antitruste,
em alguns casos, foi relevada. Nesse sentido, em caso que julgou a padronizacao de condicoes
praticadas pelas concessionarias por fabricante de veiculos automotores, a entao Secretaria de
Direito Economico (SDE) entendeu que “[...] ndo havendo pressupostos vinculantes ou impositivos
no relacionamento FABRICANTE CONCESSIONARIO, que leve os Gltimos a condicdo de submissos, nao
ha que se falar em ilicitude quando uma parte sugere a outra a adogao de praticas que interessam a
ambos.” (Brasil, 1996). Em outro caso semelhante, a entdo Conselheira Licia Helena Salgado destacou,
dentre fatores estruturais no setor automotivo que poderiam estimular condutas anticompetitivas
nas relagoes verticais fabricante/revendedor, a assimetria contratual™.

Em caso em que se discutiu clausula de raio imposta por Shopping Center a lojistas,
também se considerou a questao da assimetria de forcas entre o shopping e os lojistas. Em seu
voto, o entao Conselheiro Relator Marcio de Oliveira Jinior, pontuou que “a concentracao de direitos
que um shopping possui frente a maior parte dos lojistas que compdem o tenant mix e como a
clausula de raio agrava a disparidade dos poderes de barganha”, destacando, ainda, a “posicao de
hipossuficiéncia” dos lojistas em relagao ao shopping®.

Ademais, o Conselheiro Paulo Furquim destacou, em caso sobre deniincia de imposicao de
tabelas de pregos, que

[..] a conduta uniforme na comercializagdo é admissivel em condi¢bes bastante
restritivas: a) existéncia de forte assimetria de negociacdo ex-ante e em desfavor
daqueles que buscam se coordenar; b) que a coordenacdo horizontal resulte em
uma mudanca do padrdo de negociacao, de descentralizada para uma barganha
bilateral; c) que aquilo que seria um ‘poder compensatério’ ndo inverta a relagéo de

assimetria que é o pressuposto para a sua tolerancia™.

12 Processo Administrativo n2 08000.017766/1995-33.
13 Processo Administrativo n2 08012.012740/2007-46.
14 Processo Administrativo n2 08012007042/2001-33.
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Outrossim, em caso envolvendo a cobranca de taxas portuarias referentes ao servico de
segregacdo e entrega (SSE), o voto relator do Conselheiro Luiz Augusto Hoffmann concluiu que os
efeitos anticompetitivos da cobran¢a de THC2 decorriam da condicao monopolista dos operadores
portuarios e de seu poder de barganha ilimitado sobre os recintos alfandegados. Ele observou que
outros julgados semelhantes também tratavam do abuso de posicao dominante pelos operadores
portuarios, que cobravam pregos por servicos em duplicidade, sem justificativa razoavel, devido a
dependéncia dos recintos alfandegados em relacao a eles. Concluiu que a teoria do dano em relagao
a cobranca do SSE reflete a relacdo de dependéncia dos recintos alfandegados em relagao aos
operadores portuarios®.

Além disso, a assimetria de poder de barganha entre as partes foi reconhecida como um fator
que retiraria o carater anticompetitivo da conduta de influenciar pregos por meio de tabelamento.
Nesse sentido, o caderno do Cade Mercado de Salde Suplementar: Condutas (Cade, 2021), é ressaltado
que a dinamica de negociacao entre profissionais de medicina, representados pelas entidades
médicas, e operadoras de planos de saide & marcada por uma assimetria de poder de barganha. Em
alguns destes contextos, nota-se uma flexibilizacao na consideracao da ilicitude das tabelas tendo
em vista a tese de poder compensatorio, na consideragao de que:

0 poder compensatorio prevé que os agentes de um mercado possam agir de forma
coordenada como forma de se contrapor ao exercicio de poder de mercado de outro
agente que detenha tal poder um elo subsequente da cadeia produtiva. Por exemplo,
se um distribuidor detém poder de monopsonio sobre determinado insumo para o
qual ha diversos fornecedores, ha uma assimetria na barganha da qual (ou em que)
0 monopsonista se beneficia. Para equilibrar essa relagdo, seria aceitavel que, em
determinadas condicoes os fornecedores também se unissem e negociassem com o
distribuidor de forma a contrapor um poder de monopélio ao poder de monopsénio
original (Cade, 2021, p. 68).

Dessa forma, embora a analise antitruste tradicional no campo de condutas tenha se pautado
prioritariamente sob a perspectiva da eficiéncia e do bem-estar do consumidor, consideragoes
sobre assimetria de poder de barganha, hipossuficiéncia e dependéncia de uma das partes ja foram
aventadas em alguns casos, todavia, de forma isolada. Especificamente sobre as praticas adotadas
pela Uber em relagdo a motoristas da plataforma, é necessario que se analise de forma mais rigorosa
os seus efeitos sobre esse elo da cadeia: os trabalhadores lato sensu bem como a assimetria contratual
existente entre esses agentes. E nesse campo que a ascensao do Labor Antitrust representa uma
contribuicao relevante para o campo.

3.3 A relevéancia do Labor Antitrust como contraponto a andlise tradicional
pautada em eficiéncia/bem-estar do consumidor e a preocupagéio com os
trabalhadores lato sensu

Embora tradicionalmente o Direito Concorrencial nao tenha se preocupado com relagoes
trabalhistas, @ importante ressaltar que, atualmente, o direito antitruste tem flertado mais fortemente
com o direito do trabalho e a doutrina tem buscado explorar interseccionalidades. Da mesma forma,
autoridades antitruste tem buscado conexoes.

15 Processo Administrativo n2 08700.005499/2015-51.
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Do ponto de vista dos atos de concentragao, as autoridades norte-americanas envolvidas com
defesa da concorréncia, o Department of Justice (DOJ) e a Federal Trade Commission (FTC), demonstram
uma crescente atencao aos efeitos das fusoes e aquisi¢oes (M&A) no mercado de trabalho. Essa mudancga
de perspectiva se reflete em documentos como o “Antitrust Guidance for HR Professionals” (USA, 2016)
e 0 “Merger Guidelines” (USA, 2023). O “Antitrust Guidance for HR Professionals” reconhece a relevancia
do direito trabalhista e do mercado de trabalho como variaveis significativas na analise antitruste.

0 “Merger Guidelines” de 2023, por sua vez, orienta as autoridades a considerarem os
impactos de uma fusao sobre o mercado de trabalho. Este guia reconhece que as ferramentas
utilizadas para avaliar os efeitos de uma fusao entre vendedores podem ser aplicadas para analisar
a fusao entre compradores, incluindo os empregadores como compradores de mao de obra. Além
disso, destaca que as empresas competem para atrair trabalhadores, criadores, fornecedores
e prestadores de servigos, e que as agéncias de defesa da concorréncia devem proteger essa
competicao em todas as suas formas.

Adicionalmente, ressalta que os mercados de trabalho sao mercados compradores
importantes, onde os empregadores sao os compradores de mao de obra e os trabalhadores sao os
vendedores. Neste sentido, os efeitos de uma fusao entre empregadores podem incluir a reducao
da competicao no mercado de trabalho, queda nos salarios, piora nos beneficios ou condicoes de
trabalho, e outros impactos negativos na qualidade do ambiente de trabalho. Assim, o guia orienta as
agéncias antitruste a analisar a competicao no mercado de trabalho da mesma forma que fazem ao
analisar a competicao nos mercados de produtos e servicos.

No Brasil, todavia, o cenario é diverso. Conforme ressaltado por Domingues, Rivera e Souza
(2018, p. 70), “a atual Lei de Defesa da Concorréncia (LDC) ndo faz qualquer mengao ao mercado de
trabalho ou manutencao de nivel de emprego na analise de atos de concentra¢ao ou na aplicacao de
remédios antitruste”. Com efeito, em 2016, em voto sobre ato de concentracao envolvendo o HSBC e
o Banco Bradesco, o entao conselheiro-relator, Joao Paulo Resende, ressaltou que:

Em relagdo ao pleito referente @ manutencdo dos empregos, registro que [...] tal
pleito ndo configura uma preocupagdo concorrencial stricto sensu, ndo cabendo a
autoridade antitruste rejeitar a presente operacdo Unica e exclusivamente em fungdo
dos efeitos no mercado de trabalho, nem mesmo exigir tal medida como condigdo
necessaria a aprovagdo da operacdo. A preservacdo de empregos, a meu ver, € um
bem social que deve ser perseguido por politicas piblicas especificas, e nao pela
autoridade de defesa da concorréncia®.

Mais recentemente, o Ministério Piblico do Trabalho (MPT), por meio do ajuizamento de
uma agao civil publica contra o Cade, buscou garantir que os trabalhadores sejam considerados no
processo de analise de atos de concentracao por aquele 6rgao. O MPT alegou que a atuagao do Cade,
em diversos procedimentos de analise de fusao ou incorporacao de empresas ao longo do tempo,
nao teve qualquer consideracao quanto a necessaria preservacao de postos de trabalho ou atuacao
para coibir fechamentos de unidades ou coibir dispensas em massa. O Cade, por sua vez, invocando
o artigo 88 da Lei n2 12.529/2011 e o artigo 54 da 8.884/1994, afirmou que a sua competéncia se limita
a analisar a protecao da livre concorréncia e preservacao dos mercados em face da livre iniciativa
das empresas, admitindo que, ndao esta no escopo do Cade a protecao do emprego ou a analise do

16 Ato de Concentragao n2 08700.010790/2015-41.
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impacto social dos atos submetidos a sua analise (Brasil, 2023b).

Ao analisar o pleito do MPT, a Justica do Trabalho entendeu que o art. 12 da Lei n2 12.529/2011,
que fixa a competéncia do Cade, demanda analisa-la em consonancia com a CF, a qual estabelece
que a ordem economica deve ser fundada na valorizagao do trabalho humano e na livre iniciativa,
e que a propriedade privada deve atender a sua funcao social. De acordo com a decisao, a funcao
social da propriedade significa que o uso da propriedade deve ser feito de acordo com os interesses
da sociedade, incluindo a protecao do trabalho. Nesse sentido, o Cade, como guardiao da ordem
econdmica, deve zelar pela valorizacao do trabalho e pela fungao social da propriedade (Brasil, 2023b).

Diante disso, a Justica do Trabalho condenou o Cade a, em procedimentos de atos de
concentracao economica, dentre outros, encaminhar por ocasiao da instrucao, oficios aos sindicatos
representantes das categorias de trabalhadores, solicitando informagoes; e fundamentar suas
decisoes com a devida consideracao as repercussoes, para o ato de concentracao sob analise, da
funcdo social da propriedade, da livre iniciativa e do valor social do trabalho, nos termos da CF (artigo
19, inciso IV, bem como do art. 170, caput e seus incisos). O caso, todavia, esta em fase de analise
recursal (Brasil, 2023b).

Do ponto de vista do controle de condutas, & possivel verificar casos analisados na
jurisprudéncia internacional envolvendo acordos realizados entre empregadores para fixacao de
salarios dos empregados (Wage Fixing Cartels) e acordos para nao contratacao de empregados (No
Poach Agreements). Ha, ainda, uma preocupacao das autoridades antitruste com as clausulas de nao
concorrénciaem contratos de trabalho e suas restricoes sobre a mobilidade dos empregados e também
com trocas de informacoes sensiveis sobre termos e condicoes de trabalho.” Recentemente, em
23/04/2024, o FTC, nos EUA, emitiu, por maioria, uma decisao que bane clausulas de nao-concorréncia
em contratos de trabalho, com o fim de proteger a liberdade fundamental de trabalhadores para
mudar de emprego, e promover a formagao de novos negocios. Os contratos de nao concorréncia
existentes para executivos seniores - que representam menos de 0,75% dos trabalhadores - podem
permanecer em vigor conforme a determinagao final da FTC, mas os empregadores estao proibidos
de celebrar ou tentar fazer valer novos contratos. Nos termos da decisao do FTC, foi constatado
que as clausulas de nao-concorréncia tendem a afetar negativamente as condicoes competitivas nos
mercados de trabalho, ao inibir o emparelhamento eficiente entre trabalhadores e empregadores. A
Comissao também constatou que os contratos de nao concorréncia tendem a afetar negativamente as
condigcoes competitivas nos mercados de produtos e servicos, ao inibir a formacao de novos negocios
e a inovagao. Ha também evidéncias de que os contratos de nao concorréncia levam a um aumento
da concentragao de mercado e a precos mais altos para os consumidores (USA, 2024).

No Brasil, o Cade ja analisou alguns casos que tangenciam o tema da protecao do mercado
de trabalho em investigacdes por condutas anticompetitivas. No Processo Administrativo (PA) n®
08012.003021/2005-72, investigou um cartel em licitagoes para servigos de tecnologia da informacao.
Um dos acordos entre as empresas era o de nao aliciar os funcionarios umas das outras. O caso
acabou tendo sua tramitacao prejudicada em sentenca que reconheceu a prescricao da conduta.
No PA n° 08012.002812/2010-42, foi investigado um cartel no mercado de recarga de celulares
pré-pagos. Havia a alegagao de um acordo para nao contratar funcionarios de concorrentes, mas

17 Para uma revisao completa desses casos na jurisprudéncia norte-americana, vide Domingues, Rivera e Souza (2018).
Vide também nota técnica da SG no PA n2 08700.004548/2019-61.
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a pratica nao foi comprovada. No PA n2 08700.006386/2016-53, que se encontra em andamento, o
Cade investiga o compartilhamento de informagoes sensiveis entre empresas do mercado de pecas
automotivas, incluindo dados sobre salarios e beneficios de funcionarios. No Inquérito Administrativo
n® 08700.03187/2017-74, o Nubank denunciou os principais bancos do pais por assédio aos seus
funcionarios de tecnologia. A investigacao sobre esse aspecto foi arquivada, mas o caso segue em
andamento no Cade (Domingues; Rivera; Souza, 2018).

Em 2021, o Cade, de forma inédita, instaurou processo administrativo para investigar
suposta formacao de cartel entre departamentos de recursos humanos de empresas (PA n2
08700.004548/2019-61). O caso envolve grandes indUstrias farmacéuticas, além de fornecedores de
servigos e equipamentos médico-hospitalares, que teriam trocado informagoes sensiveis ao mercado
de trabalho — condigoes de contratacao, remuneragoes, reajustes salariais e beneficios oferecidos
aos funcionarios. Em setembro de 2022, seis Termos de Compromisso de Cessacao (TCCs) foram
celebrados com empresas investigadas e seus funcionarios. O processo continua em andamento para
as empresas e pessoas fisicas nao signatarias.

Por fim, embora nao se trate de um processo de conduta, importante mencionar a Nota
Técnica n2 3/2024, do DEE do Cade, a qual recomenda a suspensao ou o cancelamento de normas que
determinam a publicacao de informacoes salariais detalhadas no ambito do Decreto n2 11.795/2023 e
a Portaria n2 3.714/2023, que regulamentam dispositivos da Lei n2 14.611/2023 sobre igualdade salarial
entre homens e mulheres e exigem a divulgacao de relatorios detalhados sobre a remuneragao dos
funcionarios pelas empresas. De acordo com a nota, outras jurisdicoes ja implementaram legislacoes
sobre igualdade salarial com uma abordagem mais agregada e menos especifica na divulgacao de
dados, evitando potenciais riscos concorrenciais. Essas abordagens consistem na publicacao de
estatisticas gerais sobre disparidades salariais, sem detalhar os valores exatos ou as condicoes de
remuneragao especificas para cargos individuais dentro das empresas. Dessa forma, o DEE sugere
uma revisao das normas em questdo. Caso a exigéncia de divulgacao seja mantida, as informagoes
deveriam ser agregadas de maneira a nao revelar dados concorrencialmente sensiveis.

Considerando os casos relatados acima, se verifica que, na pratica, embora o direito
antitruste tenha buscado algumas interseccionalidades com o direito do trabalho, a analise ainda
é pautada por uma logica mais economicista do que em uma analise mais aprofundada a luz do
valor social do trabalho como principio a ser considerado na analise antitruste. No que tange ao
controle repressivo de condutas anticompetitivas, as infracoes mais comumente analisadas foram
aquelas que envolveram o acordo entre empresas sobre uma variavel econdomica, os wage fixing
agreements e 0s no-pouch agreements. Carteis sao infragoes concorrenciais tipicas caracterizadas
por uma analise per se, isto &, se o objeto envolve um acordo sobre variaveis econémicas, logo a
conduta é considerada ilegal, independentemente de uma analise mais ampla sobre seus efeitos
concorrenciais (Silveira, 2020).

Salarios, beneficios, dentre outros elementos da remuneracao sao facilmente identificados
como variaveis econdmicas de uma empresa de forma que nao é dificil para as autoridades antitruste
caracterizar esse tipo de conduta como um ilicito concorrencial. Nao é necessario realizar um exame
aprofundado da conduta a luz de consideragoes sociais e/ou trabalhistas. A intersecgao entre direito
do trabalho e o Direito Concorrencial &, na verdade, fraca aqui.
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Nesse sentido, Nicoletti (2023) aponta que os casos que demonstraram uma maior intersecao
entre direito do trabalho e direito da concorréncia como os wage fixing cartels, na realidade, em
sua substancia estao vinculados a uma analise baseada na eficiéncia em sua dimensao “preco”, nao
revelando a incorporagao, pelo Direito Concorrencial, de novos objetivos como a protecao do valor
social do trabalho.

Isso é corroborado pelo fato de, no ambito do controle de estruturas, o Cade entender que
nao tem competéncia para considerar questoes relacionadas ao nivel de emprego e também por
declaragoes piblicas recentes no sentido de que “o Cade nao tem competéncia para tratar de politica
trabalhista” (Wiziack, 2024).

A linguagem usada pela analise antitruste ao analisar esses casos envolvendo dimensoes
trabalhistas se assemelha aquela aplicada na analise antitruste tradicional associada a mercados de
produtos e servigos. Nesses casos, o que muda é que se fala ndo em exercicio de poder de mercado
na venda de determinados produtos e/ou servigos, mas sim na compra de determinados insumos
laborais. Em dltima instancia, também ha uma preocupagao em justificar que esses casos envolvendo
dimensoes trabalhistas prejudicam o consumidor.®

Com efeito, Hafiz ([2025]) critica o fato de as novas ferramentas do Labor Antitrust replicarem
as analises de organizacao industrial da Escola de Chicago. Atualmente, economistas, autoridades
e tribunais concordam em aplicar conceitos similares aos usados para definir mercado e poder de
mercado em mercados de produtos. Assim, usam modelos de equilibrio para avaliar a capacidade
das empresas de oferecer salarios abaixo do que seria praticado em um mercado mais competitivo.
Desse modo, o modelo limita a regulagao antitruste a focar nos efeitos negativos sofridos pelos
trabalhadores devido a menor competicao no mercado de trabalho, e nao no efeito contrario (danos
causados pela competicdo entre empregadores para reduzir custos trabalhistas).

A autora conclui que as autoridades antitruste podem e devem promover avangos politicos
concretos que se alinhem com a politica trabalhista e salarial da lei antitruste, integrando métodos
cientificos sociais contemporaneos para abordar de forma mais ampla as fontes e manifestagoes
do poder do empregador. Chama atencao para a necessidade de se medir o poder de mercado do
empregador considerando outros aspectos da manifesta¢cao de poder que os empregadores podem
exercer ao intimidar ou coagir seus empregados. Ademais, argumenta que um Antitruste Trabalhista
Progressista deve estar igualmente preocupado com os danos a capacidade de barganha e voz dos
trabalhadores que impactam sua capacidade de alcangar termos e condicoes de emprego aceitaveis,
assim como com a conduta do empregador que suprime salarios, crescimento salarial e qualidade do
ambiente de trabalho (Hafiz, [2025]).

Embora o Antitruste Trabalhista ainda opere com ferramentas limitadas da Escola de Chicago,
representa um marco no direito antitruste, reconhecendo outro ator crucial além do consumidor. Pela
primeira vez, os trabalhadores ganham destaque na analise antitruste, abrindo caminho para uma
protecao mais abrangente no ambito do direito antitruste.

18 Nesse sentido, o parecer da SG no cartel dos RHs traz argumentacao que busca associar determinadas praticas nos
mercados de trabalho como prejudiciais ao consumidor, o que pode parecer forgoso na pratica. Vide paragrafos 19-22 do PA n2
08012.010483/2011-94.
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4 A RECONFIGURAGAO DO DIREITO ANTITRUSTE PARA CONSIDERAR
OUTRAS VULNERABILIDADES: FUGINDO DO ENFRAQUECIMENTO
SOFRIDO PELO DIREITO DO TRABALHO

Como mencionado acima, o direito antitruste comeca a se transformar para inserir outros
fatores em suas analises a exemplo de preocupagdes com os mercados de trabalho. No entanto,
ainda ha uma tradicao muito arraigada em conduzir analises com foco no bem-estar do consumidor.

Quando se pensa no motorista de plataformas como a Uber, ainda que haja uma tendéncia
em nao o classificar como um empregado, ndao se pode negar que ele & uma figura hipossuficiente
ou vulneravel na relagao contratual com a plataforma. As condigoes impostas pela Uber aos seus
motoristas podem ser enxergadas como restricoes verticais na linguagem do direito antitruste, na
medida em que representam disposi¢oes contratuais que restringem a autonomia desse mesmo
motorista. Como visto, todavia, restri¢oes verticais frequentemente sao consideradas justificaveis no
ambito do direito antitruste por questoes relacionadas a supostas eficiéncias.

No ambito do Direito norte-americano, Steinbaum (2019) cita que, antigamente, a
jurisprudéncia era clara ao considerar ilegal a coercao ou imposicao de condigcoes a contratantes
independentes. Assim, menciona o caso Estados Unidos v. Richfield Qil Co. (USA, 1952), que tratava da
relagao entre uma refinadora de petroleo dominante e fornecedora de gasolina - a Richfield Oil - e
seus postos de servico afiliados. Esses postos eram obrigados a comprar gasolina exclusivamente da
Richfield e vender pecas automotivas e produtos patrocinados negociados pela Richfield, em vez de
buscar e negociar seus proprios fornecedores de acordo com a preferéncia dos clientes. O tribunal
decidiu contra a Richfield, considerando que ela exercia controle de fato sobre esses “empresarios
independentes”, violando as leis antitruste, embora eles nao fossem empregados da empresa.

Na visao do autor, esse caso criou uma distingao clara entre o ambito trabalhista e o antitruste:
se as entidades subordinadas sao “empresarios independentes” e nao empregados, € ilegal exercer
controle sobre elas. A Suprema Corte dos Estados Unidos reafirmou o mesmo principio basico contra
a coercao de nao-empregados por meio de contratos de fornecimento vertical no caso de Simpson
v. Union Oil Co. of California (USA, 1964) (Steinbaum, 2019, p. 49). No entanto, com a influéncia da
Escola de Chicago, as restricoes verticais passaram a ser autorizadas mediante apresentacao de
justificativas baseadas em “eficiéncias”. Com isso, os contratantes independentes, como motoristas
de Uber, passaram a ser desprotegidos nao so pelo direito do trabalho, mas também pelo direito
antitruste. Dessa maneira, nas palavras de Steinbaum (2019, p. 45-46):

Enquanto antes havia uma linha nitida onde o direito do trabalho terminava e o
antitruste comecava, agora ha uma area cinzenta, dentro da qual uma empresa mais
poderosa pode dizer a um contratado ou trabalhador menos poderoso o que fazer
sem ser responsavel perante o antitruste ou o direito do trabalho [...] O que tem sido
ignorado é que a deterioracao do antitruste é o que legalmente permite que empresas
mais poderosas digam a empresas subordinadas, contratados e trabalhadores o
que fazer, mesmo que esses subordinados ndo sejam, legalmente, seus funcionarios
(tradugdo livre).®

19 Steinbaum (2019) também chama atengdo para o fato de que a legalizagdo de restrigdes verticais foi decorrente de
um forte processo de lobby nos EUA para reversao do julgamento em Estados Unidos v. Richfield Oil e ndo da evolugao de um
modelo de negdcio marcado por eficiéncia superior.
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De fato, enquanto justificativas baseadas em eficiéncias derivadas do bem-estar do
consumidor forem a principal variavel para permitir as restricoes verticais, o controle exercido pela
Uber sobre seus motoristas provavelmente continuara sendo licito do ponto de vista do direito
antitruste. Inclusive, a propria Uber ja encomendou pelo menos dois artigos econdmicos que indicam
que seu controle sobre seus motoristas, incluindo a fixacao de precos, beneficia os clientes porque
aumenta o excedente do consumidor no mercado de compartilhamento de corridas.?® Ressalta-se
que o bem-estar do consumidor é relevante e deve continuar sendo uma preocupacao do direito
antitruste, mas nao a Gnica. Em outras palavras, além dos consumidores, ha outras partes vulneraveis
no mercado que também merecem atencgao.

Nesse sentido, & fundamental que o direito antitruste considere o desequilibrio de forcas
abissal que existe entre a Uber e seus motoristas na avaliagdo de condutas desta plataforma sob o
ponto de vista do direito antitruste. E adequado presumir que ha uma violacdo antitruste quando
um agente com poder econdmico unilateralmente impoe condi¢oes contratuais abusivas a um
contratante independente, em posicao vulneravel, impedindo que eles acessem os lucros gerados
pela empresa dominante, o que gera uma remuneragao cada vez mais achatada e deterioragao das
condigoes de trabalho (Steinbaum, 2019, p. 54-55). Vale lembrar que, no caso da Uber, configuragoes
diferentes para além da completa imposicao de termos e condigdes contratuais parecem ser possiveis.
A titulo ilustrativo, Posner (2021, p. 138) menciona que a Uber normalmente define a remuneragao dos
motoristas, mas recentemente permitiu que eles, em algumas cidades, definam seus proprios precos,
podendo chegar a até cinco vezes um dado prego-base.

Nesse contexto, importante trazer as consideragdes de Baker (2019), para o qual, em mercados
devarios lados (multi-sided platforms), é extremamente preocupante, do ponto de vista concorrencial,
defender que, na analise da conduta do comportamento anticompetitivo das partes, os beneficios
em um lado da plataforma podem compensar prejuizos em outro (trade-offs entre mercados). O
autor destaca que quando ha danos a um lado da plataforma (por exemplo, aos fornecedores, como
motoristas no Uber), existe uma tentacao por parte dos representados de argumentar que esses
danos sdo compensados pelos beneficios a outro lado (por exemplo, passageiros que pagam tarifas
mais baixas). O argumento central do autor é que esses trade-offs de bem-estar entre mercados ou
lados de uma plataforma sao problematicos e geralmente rejeitados pelos tribunais.

Ele argumenta que essa abordagem cria sérios problemas administrativos e politicos.
Permitir que empresas justifiquem comportamentos anticompetitivos em um mercado (como reduzir
os pagamentos a fornecedores) com base em beneficios gerados em outro mercado (como pregos
mais baixos para consumidores) tornaria a aplicacdo do direito antitruste extremamente complexa.

A complexidade administrativa surge do fato de que, para avaliar esses trade-offs, as
autoridades competentes teriam que analisar detalhadamente diferentes mercados ou lados de
uma plataforma, conduzindo extensas investigacoes sobre como os efeitos de um lado afetam o
outro. Além disso, a comparacao de danos e beneficios entre mercados diferentes pode ser dificil de
quantificar, levando a um aumento do risco de erros judiciais.

O autor também argumenta que, além da dificuldade pratica, permitir esses trade-offs
entre mercados tem implicacoes politicas e economicas. Se os tribunais permitissem que grandes

20 Steinbaum (2019, p. 54) cita os trabalhos de Cohen et al. (2016) e Hall et al. (2017).
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empresas prejudicassem certos grupos (como trabalhadores ou fornecedores) em nome de beneficios
econdmicos maiores para outros (como consumidores), isso enfraqueceria o apoio politico para a
aplicagao do direito antitruste. Grupos vulneraveis, como pequenos fornecedores, agricultores ou
trabalhadores, se sentiriam desprotegidos e desmotivados a apoiar o antitruste como um mecanismo
de regulacao do poder econdmico.

Além disso, o autor argumenta que esses trade-offs tendem a favorecer grandes empresas
e consolidam o poder econdmico, em vez de promover uma concorréncia justa. Isso resulta em
uma distor¢ao estrutural do mercado, na qual os beneficios sao concentrados em poucos grupos,
enquanto os prejuizos sao amplamente distribuidos entre os atores mais frageis.

O autor entende que a manutencao da proibicao de trade-offs entre mercados é essencial
para proteger o equilibrio entre os interesses dos diversos atores econdmicos e evitar uma sobrecarga
dos tribunais com analises excessivamente complexas. Aléem disso, ao manter essa proibicao, o
direito antitruste protege grupos vulneraveis e garante que o sistema continue funcionando como
uma protecao contra o poder de mercado excessivo (Baker, 2019, p. 189-193). No ambito do Direito
brasileiro, & importante dizer que o proprio Codigo Civil presume os contratos empresariais paritarios
e simétricos a menos que haja elementos concretos que justifiquem o afastamento dessa presuncao,
conforme artigo 421-A (Brasil, 2002). Aceitar supostas eficiéncias decorrentes da relagdo entre a Uber
e seus motorista sem se atentar aos desequilibrios fundamentais que a regem, como a falta de poder
de barganha dos motoristas e a imposi¢ao unilateral de condigdes contratuais pela Uber, pode levar
a perpetuagao de um sistema potencialmente exploratorio e injusto.

Vale aqui destacar a visao estruturalista do Direito explicada por Salomao Filho (2014). De
acordo com essa perspectiva, & necessario substituir a intervencao tradicional do direito, de carater
compensatério, por uma intervencao de natureza estrutural. “[...] E preciso disposicdo para intervir
na organizacao empresarial, estabelecendo interesses que devem ser representados ou ao menos
considerados.” Segundo esta 6tica, o objetivo do direito seria

organizar o funcionamento da sociedade. Isso quer dizer capacidade de intervir
diretamente na estrutura econémica (e nos institutos que a protegem) a criar inclusao
e escolha para o individuo. [...] o objetivo da intervenc¢do ndo é definir resultados
do processo econémico. A protecdo da inclusdo ou acesso e escolha permite a
construgdo de um devido processo econémico (Salomao Filho, 2014, p. 47).

Deve-se ter em mente que os principios que informam a interpretacao da ordem econdmica
no bojo da CF incluem os valores sociais do trabalho e da livre iniciativa, que também sao seus
fundamentos. Ademais, o fim da ordem economica é garantir a dignidade da pessoa humana, conforme
disciplina o artigo 170, caput, da CF (Brasil, 1988). A valorizacao do trabalho e o reconhecimento do
valor social do trabalho demanda, no ambito de uma sociedade capitalista, a conciliagcao e composicao
dos interesses dos titulares do capital, de um lado, e do trabalho, de outro. Conforme ressaltado por
Grau (1997, p. 221), “em sua interagdo com os demais principios contemplados no texto constitucional,
expressam a prevaléncia dos valores do trabalho na conformagao da ordem econdmica”.

Em havendo inclusive uma prevaléncia dos valores do trabalho na sua interagao com outros
principios da ordem economica, como a livre iniciativa e a livre concorréncia, nao ha por que basear
a analise concorrencial apenas em um vetor da ordem econdmica - o consumidor. Ademais, o abuso
de poder econdmico que mitiga o valor do trabalho deve ser sim uma preocupacao do direito
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concorrencial. Como apontado por Grau (1997, p. 235), “a livre iniciativa é expressao de liberdade
titulada nao apenas pelo capital, mas também pelo trabalho.”

0 artigo 173, § 42, da CF fundamenta a existéncia da legislacao concorrencial ao dispor que
a lei reprimira o abuso do poder economico que vise a dominagao dos mercados, a eliminacao
da concorréncia e ao aumento arbitrario dos lucros (Brasil, 1988). A propria LDC estipula, em
seu paragrafo (nico, que a coletividade é a titular dos bens juridicos protegidos pela lei, 0 que
implica dizer que (i) ndo ha razdes para privilegiar um ator (consumidor) em detrimento de outro
(trabalhador lato sensu); e (ii) a propria nogao de coletividade envolve a necessidade de composigao
de diferentes interesses (Brasil, 2011).

Parte da literatura especializada rejeita o padrao de bem-estar do consumidor e propoem
alternativas como o bem-estar dos trabalhadores, o bem-estar geral ou padroes mais amplos de
“interesse piblico” ou “competicao eficaz”. Os defensores do bem-estar dos trabalhadores argumentam
que, ao avaliar a conduta anticoncorrencial dos empregadores, o dano aos trabalhadores deve ser
suficiente para acionar a responsabilidade antitruste (Hafiz, 2020). Os proponentes do bem-estar
agregado consideram os efeitos anticoncorrenciais nos mercados de trabalho em relacao as eficiéncias
criadas nos mercados de produtos. Os neo-Brandeisianos propoem um padrao “eficaz” ou de “protecao
da competicao”. Sob esse padrao, a politica antitruste visa proteger individuos, consumidores,
trabalhadores e outros ao longo da cadeia de fornecimento, além de preservar oportunidades para
concorrentes, promover a autonomia e o bem-estar individuais e desconcentrar o poder privado. O
teste de protecao da competicao pode considerar danos ao bem-estar do consumidor, mas a principal
preocupacao é evitar a distor¢ao ou supressao do processo competitivo (Hafiz, 2020).

De um ponto de vista pratico, todavia, ha, de um lado, uma série de complexidades ao dizer
que a Uber nao deve impor quaisquer condi¢oes aos motoristas para uso da plataforma. Decerto,
algumas regras sao necessarias para a adequada operacionalizagao dos servicos ofertados. De outro,
ha um certo receio por parte das autoridades antitruste em interferir no design do modelo de negocio
de empresas de tecnologia. A titulo exemplificativo, no caso Google Shopping, o entao Conselheiro
Bandeira Maia proferiu voto no sentido de que interferir no desenho do modelo de negocio ou
produto da empresa nao seria competéncia do Conselho?.

Neste cenario, se mostra fundamental assegurar aos motoristas cadastrados na plataforma
poder de barganha coletivo para poder negociar remuneracao, termos e condi¢oes de sua relacao com
a Uber. Atualmente, a dinamica da Uber e da gig economy, em geral, dificulta a mobilizacao desses
trabalhadores, pois estao pulverizados, sem um local fixo para se encontrarem e com a dificuldade de
estabelecerem lagos entre si (Johnston; Land-Kazlauskas, 2018). Essa dificuldade também se mostra
no Brasil, visto que sindicatos que representam a categoria e as associagoes existentes nao detém
poder de barganha relevante com a empresa (Branco; Silva, 2023).

O PLP 12/2024, que busca regular a situacao dos motoristas de aplicativo de veiculo de quatro
rodas, os categorizam como trabalhadores autonomos e como tal garante que serao representados por

sindicato que abranja a respectiva categoria profissional, e as empresas operadoras
de aplicativos serao representadas por entidade sindical da categoria econémica

especifica, com as seguintes atribuigées: | - negociagdo coletiva; Il - celebragdo de
21 Processo Administrativo n® 08012.010483/2011-94.
REVISTA DE
183 DEFESA DA,

CONCORRENCIA



acordo ou convencao coletiva; e Il - representacdo coletiva dos trabalhadores ou das

empresas nas demandas judiciais e extrajudiciais de interesse da categoria.

Nesse sentido, o processo de barganha coletivo seria assegurado pela legislagao. Ocorre que,
apesar do direito a organizagao coletiva existir, enquanto nao houver essa previsao legal expressa, o
proprio processo de negociacao coletiva, quando articulada por motoristas no ambito de associagoes,
pode ser penalizada do ponto de vista antitruste.

Conforme mencionado por Frazdo (2016), o Cade tem sistematicamente condenado
associacoes médicas e conselhos regionais por influéncia de adocao de conduta uniforme, embora
tenham alegado hipossuficiéncia perante as empresas de planos de salde e a existéncia de propositos
legitimos, como o exercicio regular do poder compensatorio. Atualmente, também se encontra em
analise processo no qual o Conselho Federal da Ordem dos Advogados do Brasil (OAB) é acusado pela
SG-Cade de influenciar conduta comercial uniforme no mercado de prestacao de servigos advocaticios
através das tabelas de honorarios?.

Dessa forma, a negociagao no ambito de associagoes de motoristas poderia ser encarada
como uma violacao antitruste na medida em que resultaria em influéncia de adocao de conduta
uniforme, nos termos do artigo 36, inciso II, da Lei n2 12.529/2011, ou mesmo uma pratica cartelizante
nos termos do inciso | do mesmo dispositivo (Brasil, 2011). Considerando as fragilidades inerentes aos
trabalhadores da gig economy, nao faria sentido penalizar a tentativa de aumentar o seu poder de
barganha para lhes garantir voz no processo de negociacao com a Uber, sobretudo em um contexto
em que o Cade apresenta receio de intervir diretamente no modelo de negocio da empresa. Até
mesmo porque haveria, neste aspecto, uma antinomia com as garantias constitucionais de liberdade
de associagao profissional (artigo 82, CF).

Nesse contexto, vale mencionar a experiéncia europeia que, em setembro de 2022, adotou
Diretrizes sobre a aplicagao do direito da concorréncia da Unido Europeia (UE) a acordos coletivos
(Diretrizes) relativos as condicoes de trabalho de trabalhadores autdnomos. As Diretrizes esclarecem
quando certos autonomos podem se reunir para negociar coletivamente melhores condicoes de
trabalho sem violar as regras de concorréncia da UE (UE, 2022).

0O artigo 101 do Tratado sobre o Funcionamento da UE (TFUE) proibe acordos entre empresas
que restringem a concorréncia (UE, 2012). Embora os acordos coletivos entre empregadores e
trabalhadores nao estejam sujeitos as regras de concorréncia da UE, os autbnomos sao considerados
“empresas” e, portanto, correm o risco de infringir as regras de concorréncia ao negociar coletivamente
seus honorarios ou outras condigdes comerciais. Como resultado, os autbnomos nao tém seguranga
juridica sobre a possibilidade de negociar coletivamente suas condigoes de trabalho. As Diretrizes,
nesse contexto, vém trazer maior seguranca a esses trabalhadores autonomos de que nao serao
penalizados pela legislagao antitruste por buscarem melhores condi¢des de trabalho.

As Diretrizes se aplicam a trabalhadores autonomos que trabalham completamente por conta
propria e nao empregam outras pessoas. Elas esclarecem as circunstancias em que certos autdbnomos

22 Nota Técnica Final SG/CADE n2 102/2022 no Processo n® 08012.006641/2005-63. No caso, a ProCade emitiu Parecer
Juridico (n® 20/2023/CGEP/PFE-CADE/PGF/AGU) sugerindo o arquivamento do processo, pois, em sua analise, “ndo se observa
que o Conselho Federal tenha extrapolado dos limites legais acerca da tabela de honorarios”. Ainda, nos termos do Parecer,
“[0ls atos da Ordem se equiparam aos das entidades independentes que ndo se submetem a revisdo no ambito do Poder Exe-
cutivo”.
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podem negociar coletivamente para melhorar suas condicoes de trabalho sem violar as regras de
concorréncia da UE (2022). Em particular, mencionam que:

(a) O direito da concorréncia ndo se aplica a trabalhadores autonomos que se encontrem em
situagdo comparavel a dos trabalhadores. Isso inclui autonomos que: (i) prestam servigos
exclusiva ou predominantemente a uma Unica empresa; (ii) trabalham lado a lado com
empregados; e (iii) fornecem servicos a ou por meio de uma plataforma de trabalho digital.

(b) A Comissao Europeia ndo aplicara as regras de concorréncia da UE a acordos coletivos
celebrados por trabalhadores autonomos que se encontrem em posicao de negociagao
fraca. Isso ocorre, por exemplo, quando os autdnomos enfrentam um desequilibrio no poder
de barganha devido a negociacbes com empresas economicamente mais fortes ou quando
negociam coletivamente de acordo com a legislacao nacional ou da UE (2022).

As Diretrizes fazem parte de um conjunto de a¢oes, no ambito da UE, que visam garantir que as
condicdes de trabalho dos trabalhadores de plataforma sejam adequadamente tratadas. No entanto,
seu escopo nao se limita a trabalhadores autdnomos que trabalham por meio de plataformas digitais
e abrange também situacgdes de trabalhadores auténomos atuantes na economia offline (UE, 2022).

Elas tém claramente um objetivo social, na medida em que o se espera com essas medidas
que haja (i) aumento do nimero de autdnomos cobertos por acordos coletivos até 2030; (ii) elevacao
do salario médio dos auténomos beneficiados por acordos coletivos; e (iii) reducdo do nimero
de autonomos e seus familiares em risco de pobreza. Do ponto de vista do consumidor, a UE tem
clareza de que pode haver aumento no preco final dos servicos devido ao aumento da remuneragao
dos autonomos. No entanto, contrasta esses custos com impactos positivos da medida, incluindo
melhoria das condicoes de trabalho dos trabalhadores auténomos, aumento de produtividade, e
beneficios nos orcamentos e administracao nacional, ja que o aumento do salario dos autonomos
pode levar a menos gastos com apoio de renda minima e beneficios no trabalho e mais receitas de
tributos para o Estado, dentre outros (UE, 2022).

Dessa forma, a exemplo das diretrizes da UE, & imprescindivel que o Antitruste brasileiro
também garanta seguranca juridica aos trabalhadores autonomos da gig economy (caso o PLP seja
aprovado nos moldes em que foi proposto e a sua caracterizacdao como autonomo seja confirmada)
de que podem se organizar por meio de sindicatos ou associagoes e desenvolver seu poder de acao,
voz e representacao por meio da negociacao coletiva, um dos principais meios para que alcancem
condicdes mais justas e equilibradas de trabalho.

Além disso, como ressaltado acima, o direito antitruste brasileiro precisa reconhecer as
assimetrias de poder entre empresas de plataformas e seus motoristas como um fator crucial na
caracterizacao de praticas anticoncorrenciais.

A esse respeito, € interessante mencionar o Projeto de Lei n2 8.168 de 2017, de autoria do
deputado André Figueiredo (PDT-CE) que busca alterar a legislagdo concorrencial brasileira para
considerar anticompetitivas as clausulas abusivas em contratos empresariais em que haja manifesto
desequilibrio econdmico entre as partes (Brasil, 2023).

Em parecer da Comissao de Constituicao e Justica e de Cidadania (CCJC), foi considerado que:

Quanto ao mérito, consideramos a matéria conveniente e oportuna. A proposi¢ao
enfrenta a questdo da assimetria de poder no dmbito das relacoes entre empresarios,
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algo a que o direito contratual é tradicionalmente refratario. Consideramos
imprescindivel a disciplina legislativa especifica para as relacoes empresariais em
que o desnivel econémico tende a produzir e externalidades socialmente indesejaveis.
Ndo se pode, sob a presuncdo de igualdade das partes - nem sempre verificada
na realidade dos atos - fechar os olhos a situa¢ées que demandam do Estado
tratamento diferenciado. Afinal, o principio da isonomia impoe tratar igualmente
os iguais e desigualmente os desiguais. E isso inclui as relacoes entre empresarios
(Brasil, 2023a).

Naturalmente, referida conduta, se efetivamente for integrada a legislagao concorrencial,
deve ser analisada a luz dos objetivos da legislacao antitruste, que busca proteger a coletividade e
nao tratar de lides privadas.

De toda forma, é imperativo que o direito antitruste va além da tradicional analise baseada
na eficiéncia e bem-estar do consumidor, integrando uma abordagem que considere também as
vulnerabilidades dos trabalhadores autonomos. Essa reconfiguracao deve permitir uma analise
diferenciada das restricoes verticais impostas pelas plataformas, como a Uber, garantindo que
elas nao resultem em abusos de poder que limitem a autonomia dos motoristas. Nessa analise,
como ressaltado por Baker (2019), é importante que o Cade ndao admita a realizagao de trade-offs
ou compensacoes entre o beneficio trazido ao consumidor da plataforma (e.g. acesso a pregos
mais baixos) com o prejuizo causado ao motorista. No mais, o direito antitruste deve assegurar
que os processos de negociacao coletiva sejam reconhecidos e protegidos, permitindo que esses
trabalhadores, muitas vezes em situacao de fragilidade, possam negociar melhores condi¢des de
trabalho sem receio de sanc¢oes antitruste. Assim, o Antitruste pode se tornar um instrumento mais
eficaz na regulacao de mercados de trabalho digitalizados, complementando e suprindo as lacunas
deixadas pelo enfraquecimento do direito do trabalho. Assim, fica claro que o direito antitruste precisa
ser reconfigurado para incorporar preocupagoes relativas aos impactos de praticas e operacoes
comerciais sobre os trabalhadores, considerando que a livre concorréncia e a repressao ao abuso de
poder econdomico devem ser balizadas pelo principio do valor social do trabalho.

5 CONCLUSAO

Este estudo apresentou a necessidade de reconfiguracao do direito antitruste para responder
as novas dinamicas que resultam do enfraquecimento do direito do trabalho, especialmente no que
tange as relagdes contratuais assimétricas envolvendo motoristas de aplicativos e plataformas como
a Uber. No entanto, & importante considerar as limitagdes que permeiam esta analise. Primeiramente,
a auséncia de dados mais precisos sobre as condicoes de trabalho dos motoristas, bem como a
dificuldade em acessar informacoes detalhadas sobre a operagao interna dessas plataformas, limita
uma avaliagao mais completa e rigorosa. Além disso, a aplicagao de teorias de direito antitruste
enfrenta dificuldades significativas quando transposta para contextos em que as relagoes de trabalho
se entrelagam com o ambiente concorrencial.

Ademais, trata-se de um tema relativamente novo, com pouca jurisprudéncia estabelecida. O
texto busca incentivar a construcao dessa jurisprudéncia, promovendo uma reflexao mais profunda
sobre como o direito antitruste pode ser adaptado para lidar com as especificidades desse setor. Nao
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ha, até o momento, um estudo empirico amplo sobre o mercado da Uber no Brasil, tanto no que se
refere as questoes contratuais quanto aos seus efeitos no mercado. As conclusoes extraidas baseiam-
se principalmente em estudos de mercados estrangeiros, noticias esparsas e analises qualitativas,
que, embora fornecam insights relevantes, nao conseguem descrever o quadro completo. Essas
limitagOes ressaltam a importancia de um maior aprofundamento empirico para embasar de maneira
mais solida o desenvolvimento normativo e jurisprudencial nesse campo.

Como visto, o direito do trabalho esta perdendo forca em decorréncia de politicas neoliberais
deliberadas, orientadas a flexibilizagdo ou mesmo desregulacao trabalhista. Embora nao seja
desejavel, observa-se que as relagoes de trabalho em sentido lato estdao sendo retiradas de seu
arcabouco protetivo, seja pela via legislativa, seja pela via jurisprudencial. Isso, contudo, ndo significa
um salvo conduto para que assimetrias sejam toleradas, ampliadas ou incentivadas. E fundamental
destacar que essa retirada de protegoes afeta nao apenas os trabalhadores, mas também a propria
dinamica do mercado, uma vez que a desregulacao pode ampliar praticas abusivas por parte de
grandes corporagoes que concentram poder.

Quando trabalhadores deixam de ser considerados empregados e passam a ser classificados
como auténomos, da forma como o direito brasileiro esta moldado, essa relacao acaba por se afastar
do direito do trabalho. Esse objeto "em fuga" passa, entao, a ser tema de preocupacao do direito
antitruste. Considerando o caso analisado neste texto, dado que a Uber esta se relacionando com
milhGes autdonomos (como ela mesmo classifica os motoristas), essa configuragao tem - ou deveria
ter - consequéncias no ambito concorrencial. Mais precisamente, o Direito Concorrencial necessita
ampliar seu escopo para garantir que as relagdes assimétricas entre plataformas e trabalhadores
autonomos sejam devidamente tratadas, evitando que esses trabalhadores fiquem desprotegidos em
uma zona cinzenta entre as esferas trabalhista e concorrencial.

Observa-se, contudo, que o direito antitruste esta construido sobre o paradigma da eficiéncia,
com forte orientacao ao bem-estar do consumidor, ignorando outras vulnerabilidades e, com isso,
tolerando-as ou mesmo ampliando-as. Essa abordagem limitada falha em reconhecer os impactos que
as praticas anticoncorrenciais tém sobre os trabalhadores, que sao parte fundamental do processo
produtivo, mas que, na logica atual, sdo invisibilizados pelo foco no consumidor final. A aplicacao
do direito antitruste deve, portanto, evoluir para incluir esses atores na sua analise, considerando a
forma como o poder economico pode ser utilizado para explorar trabalhadores vulneraveis.

Nesse sentido, para que o direito antitruste nao seja enfraquecido, como esta ocorrendo
com o direito do trabalho, vislumbra-se uma possivel alternativa: a sua reconfiguracao para lidar com
vulnerabilidades diversas, dentre elas, os trabalhadores. Isso requer uma mudanca paradigmatica
que permita as autoridades antitruste considerar os desequilibrios de poder entre empresas e
trabalhadores autonomos como um elemento central na analise de condutas.

Este texto buscou evidenciar essa necessidade, bem como estimular uma construcao
jurisprudencial no ambito do direito antitruste que leve em consideracao essas assimetrias.

Em termos praticos, este estudo oferece algumas recomendacoes para legisladores e
profissionais do direito. Em primeiro lugar, € fundamental que o legislador avance em propostas que
reconhecam a assimetria de poder nas relacoes entre plataformas e motoristas e reconhe¢am sua
competéncia para negociagoes coletivas inclusive em relagao a precos dos servi¢os. O Projeto de Lei
Complementar n2 12/2024 ja € um passo importante, mas deve ser aprimorado para incluir garantias
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mais robustas aos motoristas, principalmente no que se refere a sua autonomia e capacidade de
negociacao coletiva. Da mesma forma, o Projeto de Lei n2 8.168, de 2017 é relevante para trazer a
discussao de relagoes assimétricas para dentro do Direito Concorrencial, embora ndo seja um projeto
especifico para as plataformas de transporte de passageiros.

No ambito do direito antitruste, recomenda-se que as autoridades adotem uma abordagem
mais inclusiva na analise de condutas, integrando o impacto sobre os trabalhadores como um fator
relevante nas decisoes. Para tanto, seria recomendavel revisar o paradigma de eficiéncia econdmica
e bem-estar do consumidor que orienta grande parte das decisoes do Cade, para também abarcar
preocupagoes com a dignidade do trabalho e o equilibrio de forgas nos mercados de trabalho.

Além disso, para fortalecer a regulagao desses mercados, € recomendavel que o Cade crie
orientacdes mais claras sobre a atuacao das plataformas digitais em relagcao aos seus trabalhadores
auténomos (a exemplo das Diretrizes, na Unido Europeia), especialmente no que tange a praticas de
negociacao coletiva, gestao algoritmica e outras praticas que limitam a autonomia dos motoristas. A
elaboragao de estudos empiricos para embasamento da elaboragao de eventual guia seria recomendavel.

Finalmente, este estudo oferece contribuicoes que podem ser relevantes para outras areas
do Direito, como o direito do trabalho, ao demonstrar como as vulnerabilidades dos motoristas de
aplicativo podem ser abordadas de maneira multidisciplinar. O refor¢o da negociagao coletiva e a
promocao de politicas plblicas que garantam condigdoes minimas de trabalho sao medidas cruciais
para evitar que o direito antitruste siga 0 mesmo caminho de enfraquecimento enfrentado pelo direito
do trabalho, assegurando uma abordagem regulatoria que leve em consideracao as especificidades
das novas formas de trabalho.

A evolucao do direito antitruste nao pode mais se limitar ao bem-estar do consumidor. Ao
reconheceroutrasvulnerabilidades,comoasdostrabalhadores em plataformas, ele podera consolidar-
se como um instrumento mais eficiente e justo na regulacao dos mercados contemporaneos.
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RESUMO ESTRUTURADO

Objetivo: com a economia digital, diferentes areas juridicas estao cada vez mais interligadas, de modo
que a atuacao concorrencial, preventiva ou repressiva quanto a direitos economicos, pode refletir no
bem-estar do consumidor, em relagao a direitos civis, inclusive no ambito da privacidade. Dentro
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desse contexto, o presente artigo avalia a potencial desarticulacao entre direitos civis e econdmicos
considerando em especial a utilizagao indevida de dados pessoais de consumidores, em situagao de
abuso de posicao dominante. O presente estudo, assim, aborda a possibilidade de harmonizacao de
interesses e direitos aparentemente opostos no ambito da competéncia do Cade.

Método: utilizou-se da pesquisa documental, incidente sobre a Lei do Sistema Brasileiro de Defesa da
Concorréncia e a Lei Geral de Protecao de Dados. Além disso, o artigo também se baseou em pesquisa
jurisprudencial e bibliografica, inclusive com a utilizacao dos institutos juridicos de abuso de posicao
dominante. Ademais, é feito o estudo de trés casos concretos a partir dos instrumentos analiticos
mencionados e em duas situagoes diferentes de condutas consideradas anticompetitivas.

Conclusoes: a suposta desarticulagao historica entre direitos econdmicos e de privacidade nao procede
no contexto atual. Por meio da atuacao de autoridades concorrenciais, & possivel compatibilizar
0s interesses e prerrogativas envolvidos como meio de promover o bem-estar do consumidor no
ambiente digital.

Palavras-chave: privacidade digital; condutas anticompetitivas; liberdade econdmica; desarticulacao;
dados pessoais.

STRUCTURED SUMMARY

Objective: with the digital economy, different legal areas are increasingly interconnected. For such
reason, competitive, preventive or repressive actions regarding economic rights can reflect on
consumer well-being, in relation to civil rights, including privacy. Within this context, this article
evaluates the potential disarticulation between civil and economic rights, mainly considering misuse
of consumers’ personal data, in situations of abuse of a dominant position. The present study,
therefore, evaluates the possibility of harmonizing apparently opposing interests and rights within
the scope of Cade’s competence.

Method: documentary research was used, focusing on the Brazilian Competition Defense System
Law and the General Data Protection Law. Furthermore, the article was also based on jurisprudential
and bibliographical research, including the use of legal institutes of abuse of dominant position.
Furthermore, three concrete cases are studied using the mentioned analytical instruments and in two
different situations of conduct considered anti-competitive.

Conclusions: the supposed historical disarticulation between economic and privacy rights does
not apply in the current context. Through the actions of competition authorities, it is possible to
reconcile the interests and prerogatives involved as a means of promoting consumer well-being in
the digital environment.

Keywords: digital privacy; anticompetitive conducts; economic freedom,; disarticulation; personal data.
Classificacao JEL: k21; k38

Sumario: 1. Introducado; 2. As barreiras relacionadas aos
dados pessoais como conduta anticompetitiva; 3. O abuso
de posicdo dominante amparado nos dados pessoais; 4.
Consideragées Finais; Referéncias bibliograficas
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1 INTRODUGCAO

Segundo Bacares (2015), a promulgacao separada entre o Pacto Internacional dos Direitos
Civis e Politicos (PIDCP) e o Pacto Internacional dos Direitos Econdmicos, Sociais e Culturais (PIDESC)
gerou dificuldades entre os interesses opostos relativos a pauta dos direitos humanos e do liberalismo
econdmico. Para a autora, nao é possivel afirmar que ha uma visao homogénea e coerente quanto
aos valores de mercado, as liberdades econdmicas e os direitos humanos. Assim, os valores tutelados
nesses sistemas de prote¢ao dos direitos humanos sao diferentes e trazem ambiguidades concretas.

Para melhor visualizar o contraste, é relevante observar o objeto de cada area. A liberdade
econdmica se relaciona a ideia de que o papel basico do Estado é a garantia da propriedade e do
cumprimento dos contratos, de modo que a sua medida esta ligada a liberdade dos individuos em
participar voluntariamente de transagdes (Haan; Sturm, 2000). Por outro lado, no ambito dos direitos
humanos, a liberdade econdomica pode ser restringida quando atinge a intimidade e a vida privada
dos cidadaos, de modo que o uso dos dados pessoais dos consumidores por empresas seria restrito,
ainda que esteja amparada no direito contratual por meio dos termos e condicoes de uso.

Haveria, como reflexo atualmente, a necessidade de preservar o direito a privacidade no
ambiente digital, por meio da liberdade (Rigaux, 1990), do respeito a dignidade e a intimidade (Moya,
2019), bem como da proibigao de intromissao alheia desautorizada na vida dos individuos. Portanto,
compreende-se a privacidade digital como o desdobramento do direito a privacidade no mundo
virtual, especialmente com a protecao dos dados pessoais dos individuos.

E relevante ponderar que a privacidade e a protecdo de dados pessoais ndo sao 0 mesmo,
embora complementares no ambiente digital (Fernandes, 2023). Pode-se afirmar que a protecdo de
dados pessoais se refere a obrigacoes positivas, enquanto a privacidade a obrigacoes negativas
(Corte, 2020, p. 37). Instrumentos como a Lei Geral de Protecdo de Dados Pessoais (LGPD) autorizam
o uso dos dados em determinadas circunstancias e mediante a observancia de certas condigoes.
Por exemplo, é possivel que haja o tratamento de dados pessoais com o devido consentimento do
usuario. Por outro lado, a privacidade esta geralmente ligada a uma obrigagao negativa e engloba
aspectos que excedem os dados pessoais. Por exemplo, nao se pode ler o conteido do e-mail de
terceiro, que pode abarcar questoes de foro intimo, sem que haja autorizacao para isso.

Nesse contexto, as situagoes concretas demonstram que podem ocorrer desarticulagoes
entre a liberdade econdomica e o direito humano a privacidade, como o presente artigo abordara no
campo das condutas anticompetitivas concorrenciais. Com a economia digital, as divisoes entre as
searas juridicas persistem, mas a interseccao é cada vez mais observada nessa era digital.

Como exemplo, o Conselho Administrativo de Defesa Econdémica (Cade) participou de
tratativas com a Autoridade Nacional de Prote¢do de Dados (ANPD), Ministério Plblico Federal (MPF)
e Secretaria Nacional do Consumidor (Senacon) sobre a alteracao proposta na politica de privacidade
do WhatsApp, que teria repercussoes nas trés areas - concorrencial, protecao de dados pessoais
e consumerista. Em sintese, as autoridades manifestaram preocupagao com o compartilhamento
de informagdes dos consumidores com empresas, como o Facebook e outros relevantes grupos
econdmicos. Por isso, houve recomendagao conjunta (PGR-00193357/2022) (MPF, 2022) desses 6rgaos
publicos para mitigar os efeitos concorrenciais negativos e resguardar os direitos dos consumidores,
titulares dos dados pessoais. O caso demonstra como os direitos envolvidos podem estar em conflito
e, a0 mesmo tempo, interligados no meio digital.
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Ao refletir sobre a desarticulacao de interesses econdmicos e de resguardo da intimidade dos
cidadaos em ambito concorrencial, ndao se busca alterar a competéncia de analise do Cade. Portanto,
o presente artigo nao defende que o enfoque do Cade deve ultrapassar as questoes concorrenciais.
Entretanto,ao demonstraro conflito deinteresses, entende-se que os reflexos daatuagao dasautoridades
concorrenciais, restritas ao seu ambito de competéncia, podem contribuir para resguardar aspectos da
privacidade, como consequéncia possivel da protecao aos dados pessoais dos consumidores tutelada
por outras leis e por outros 6rgaos que deve ser respeitada inclusive pelo Cade.

Assim, parte-se de uma pressuposta desarticulagao entre a liberdade econdmica e o direito
humano a privacidade digital em condutas anticompetitivas relacionadas a dados pessoais de
consumidores, mas que nao é absoluta ou permanente, sendo fundamental observar o caso concreto
para ser solucionada.

Em especial, neste artigo, o conflito de interesses econémicos e de privacidade digital dos
consumidores é analisado em situagoes em que ha conduta anticompetitiva. Para a solugao concreta
do referido conflito de interesses, & preciso primeiramente observar que existem plataformas que
possuem quantidades significativas de dados, porém as violagoes concorrenciais nao representam
ameacas a privacidade dos consumidores. Tais casos sao especialmente discutidos no ambito da
colusdo algoritmica*?, por exemplo. O foco, de um modo geral, esta no preco praticado pelas empresas
concorrentes e o papel dos dados dos consumidores nao aparece de forma objetiva.

Do ponto de vista metodologico, foram selecionados dois tipos legais que objetificam
condutas anticompetitivas que demonstram a aparente desarticulacao entre a liberdade econdmica
e o direito humano a privacidade digital, listadas a seguir: (i) a imposicao de barreiras relacionadas
a utilizacao de dados pessoais por novas empresas digitais e; (ii) o abuso de posicdao dominante
amparado nos dados pessoais, em que as empresas ja consolidadas e com expressivo poder de
mercado utilizam-se de dados pessoais para impor condi¢des abusivas a concorrentes.

As condutas serao abordadas em dois topicos distintos. No primeiro, sobre os dados
pessoais como conduta anticompetitiva, busca-se abordar como podem representar barreiras no
contexto concorrencial, ainda que haja o amparo na LGPD para justificar determinadas medidas
entre empresas concorrentes. No segundo, sobre o abuso de posicao dominante, sera exposta a
relacao com o acimulo de dados. Ambos nao sao ilicitos concorrenciais de forma isolada, mas podem
configurar infracoes em determinados casos, especialmente ligados a inobservancia da privacidade
digital dos consumidores.

3 Para melhor compreensdo, o Cade (2016a, p. 11) considera que uma conduta anticompetitiva pode ser “qualquer
pratica adotada por um agente econdmico que possa, ainda que potencialmente, causar danos a livre concorréncia, mesmo
que o infrator ndo tenha tido a intengao de prejudicar o mercado”. No contexto da protecao de dados pessoais, as condutas
anticompetitivas serao abordadas de forma exemplificativa ou ndao exaustiva. Sabe-se que existem outras além das listadas
neste artigo, porém a intencao é apenas ilustrar a desarticulagao entre a privacidade digital e a liberdade econdmica.

4 Na nota técnica n® 27/2015/CGAA6/SGA2/SG/CADE do Processo Administrativo n® 08012.001286/2012-65, o Cade
define colusao como “qualquer forma de coordenacao ou acordo entre concorrentes para aumentar pregos ou reduzir a quan-
tidade ofertada de produtos, de modo a obter lucros mais elevados”. A colusao pode ser tacita ou expressa, mediante a coor-
denacdo direta entre os concorrentes. Para a doutrina, existem trés condi¢des para que ocorra a colusao: (i) uma politica em
comum entre os concorrentes; (ii) uma forma de monitoramento da politica em comum e; (iii) retaliacdes ou punicbes para
eventual violagdo da referida politica (Carugati, 2020). No ambiente digital concorrencial, o acesso a dados pessoais permite a
identificagdo dos habitos de consumo e padroes de comportamentos dos consumidores, o que pode aumentar a personaliza-
¢do de precos e a colusdo por algoritmos (Gata, 2021). No estudo Algorithms and Collusion, a OCDE explica que algoritmos sdo
uma sequéncia de regras que podem ser executadas exatamente da mesma forma para uma determinada tarefa (OECD, 2017).

5 Todos os processos plblicos do Cade mencionados neste artigo podem ser consultados em: https://x.gd/LCxGO.
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Espera-se que o presente artigo contribua para demonstrar como a atuagao do Cade é
relevante para incentivar a livre e licita concorréncia no ambiente digital, em situacoes relacionadas
ao uso de dados pessoais de consumidores. Simultaneamente, ao apontar a desarticulagao entre
direitos civis e econdmicos, este artigo considera que exista compatibilidade entre os normativos
juridicos em questao. A ideia é justamente a complementariedade, que deve ser alcancada por meio
da interpretagao para a observancia do bem-estar do consumidor, objeto de analise também do
direito da concorréncia.

2 AS BARREIRAS RELACIONADAS AOS DADOS PESSOAIS COMO CONDUTA
ANTICOMPETITIVA

As barreiras a entrada sdo definidas pelo Cade (2016b, p. 27) como “qualquer fator em um
mercado que coloque um potencial competidor em desvantagem com relacao aos agentes economicos
estabelecidos”. Ainda que a definicao do Cade seja mais abrangente, a doutrina possui conceitos de
escopos variados. Segundo Bain (1956), as barreiras a entrada teriam efeitos diferentes para novas e
estabelecidas empresas. Para as novas, representariam a dificuldade de entrar no mercado. Com isso, as
empresas estabelecidas teriam mais lucro em suas atividades. Ja para Stigler (1983), as barreiras seriam
custos para a entrada em determinado mercado, que seriam arcados apenas pelas novas empresas.

Ao aplicar o entendimento do Cade (2016b) sobre as barreiras a entrada, nota-se que o
conceito € amplo abarcando “qualquer fator” limitante de acesso ao mercado, por exemplo, a falta
de acesso aos dados pessoais dos consumidores, devido a existéncia de controle quanto a tais dados
(Khan, 2017). Pelo potencial dano a concorréncia, as barreiras a entrada podem ser consideradas
praticas anticompetitivas, ainda que inexista a intencao em prejudicar o mercado. No entanto, ainda
que seja possivel notar a inter-relacao entre os dados pessoais e o direito da concorréncia, cite-se
que dessa conduta nem sempre existirao violagoes ou riscos a privacidade dos consumidores.

Para ilustrar, o procedimento n2 08700.004201/2018-38, envolvendo uma instituicao
financeira (IF) e uma fintech, pode ilustrar o aspecto pratico dos conceitos tedricos. A desarticulacio
se verifica por meio da suposta protecao aos dados pessoais dos consumidores da IF, que desejavam
compartilhar seus dados com a fintech, mas nao conseguiam por imposicoes de seguranga. O
caso ilustra como a liberdade individual, ligada a privacidade, nao foi observada. A repercussao
no contexto concorrencial expoe a dificuldade do exercicio da atividade economica pela fintech e,
simultaneamente, do interesse individual do consumidor que desejava compartilhar os seus dados
(Costa-Cabral, 2017).

Em 2018, a Superintendéncia-Geral (SG) do Cade instaurou Inquérito Administrativo em face
da IF por supostas infragdes cometidas em desfavor da fintech®. Ao analisar o caso concreto, a SG
verificou que as informagoes dos consumidores da IF, ou os seus dados pessoais bancarios, seriam
barreiras a competitividade da fintech. Por isso, a reducao das barreiras geraria maior possibilidade
de escolha aos consumidores e mais efetividade de concorréncia.

Ocorre que, no caso em apreco, nao existia violacao a privacidade dos consumidores, pois eles
gostariam de compartilhar os dados para utilizar o aplicativo; a autonomia quanto a disponibilizacao
dos dados pessoais estaria no escopo do direito civil, dentro das liberdades individuais, coerente

6 Nota técnica n2 17/2019/CGAA2/SGA1/SG/CADE do Inquérito Administrativo n® 08700.004201/2018-38.
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com a liberdade econémica e com a autodeterminacao para a tomada de decisao (Frazao, 2019). Nao
houve questionamento da finalidade dos dados, pois o que havia era a dificuldade imposta pela
IF, por razdes de seguranca, para que os dados fossem, de fato, compartilhados com a fintech. Tais
razoes repercutem na esfera econémica, demonstrando a desarticulagao entre as areas.

Assim, a percepcao do Cade se deu em razao da necessidade de acesso aos dados bancarios
por meio da fintech, que se trata de plataforma de dois lados ou bilateral, tendo em vista que dois
grupos distintos poderiam interagir. O aplicativo realizava a classificacao de risco dos usuarios,
baseada em movimentagoes financeiras, bem como permitia a oferta de servigos de créditos de
instituicoes financeiras aos consumidores da fintech. Assim, os consumidores poderiam comparar as
ofertas recebidas e optar pelo mais conveniente.

Para realizar as atividades propostas, a fintech necessitava do consentimento dos
consumidores para ter acesso as suas informagoes bancarias de outras instituicdes financeiras.
No entanto, a IF exigia a autenticacao de dois fatores, que consistia na imposi¢cao de uma senha
aleatoria, gerada por token, para o acesso ao internet banking, e o envio de autorizagoes individuais
dos titulares a IF para que fosse “liberado” o acesso de terceiros sobre as informagoes bancarias.

A IF justificava a imposicao da autenticacao de dois fatores como avanco tecnoldgico e
seguranc¢a da informac¢ao. No entanto, o Cade verificou que a fintech, que buscava o acesso aos
dados, representava um negocio para utilizar a tecnologia para melhorar servigos financeiros. Assim,
a justificativa da IF iria de encontro a melhoria nos servigos tecnologicos, pois, conforme a situagao
concreta, inviabilizaria a atuacao da fintech.

Antigamente, os servicos financeiros se concentravam apenas nos grandes bancos, porém
as fintechs passaram a fragmentar a indistria financeira com formas convenientes de ofertar tais
servicos aos consumidores, o que poderia influenciar o comportamento de institui¢oes financeiras.
O Cade, na referida Nota Técnica’ pontuou que, justamente por ser uma fintech, era comum a
dependéncia de informagoes bancarias para a prestacao e o desenvolvimento de servigos adequados
aos consumidores.

O aparente cuidado com a seguranca e a privacidade dos consumidores, marcado pela
autenticagao de dois fatores, representou para o Cade uma barreira a entrada. Nota-se que a finalidade
do compartilhamento era legitima e nunca foi questionada pelas autoridades. Contudo, a suposta
forma de proteger os consumidores, na verdade, dificultava o aumento da competicao com novas
empresas no mercado que desejam receber os referidos dados pessoais de seus igualmente clientes.

Percebe-se a desarticulagao pela inobservancia da vontade dos consumidores, representada
na autonomia quanto aos seus dados pessoais. Ainda que buscassem compartilhar as suas proprias
informacoes pessoais, que a IF possuia com a fintech, eram impedidos supostamente por razoes de
seguranca. Portanto, quanto ao aspecto pessoal dos consumidores, nao se verificou a plena liberdade
na tomada de decisao. De forma reflexa, a concorréncia foi prejudicada, pois foi dificultada a entrada
de nova empresa devido a barreira imposta.

A Corte Interamericana de Direito Humanos (CIDH, 2010), ao considerar os aspectos da
privacidade dos consumidores no caso Fontevecchia y D’amico Vs. Argentina, reforca a posicao do
Cade ao confirmar o papel da liberdade individual de tomar decisoes, o que esta intimamente ligado

7 Nota técnica n2 17/2019/CGAA2/SGA1/SG/CADE do Inquérito Administrativo n® 08700.004201/2018-38.
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a privacidade digital. O Estado tem o papel de se abster de atuar em certas situagoes para garantir
a privacidade, evitando ingeréncias arbitrarias. O citado julgado da CIDH, ainda que em esfera
de atuacao independente e diversa, reforca a atuacao do Cade, tendo em vista que confirmou a
autonomia dos consumidores quanto aos seus dados pessoais, prezando pela liberdade individual
no contexto digital.

Assim, ao analisar a materialidade da conduta, o Cade se posicionou no sentido de que a
pratica da IF tinha dois efeitos: (i) dificultar a atuacao da fintech e de outras institui¢des privadas no
mercado e; (ii) dissuadir potenciais entrantes no mercado pela dificuldade de obtengao de insumos
essenciais para o desenvolvimento de suas atividades.

As dificuldades que serviram como indicios da conduta anticompetitiva investigada foram
ainda mais notorias quando o Cade analisou o poder de mercado da fintech, referente ao mercado
alvo da pratica, e da IF. O mercado da fintech foi considerado como “mercado nascente”, com inovagao
célere a ponto de dificultar a sua delimitagao. O Cade afirmou se tratar de “marketplace de produtos
financeiros, especificamente de organizacao de informacoes bancarias e oferta de crédito pessoal”.

Nesse contexto, ao analisar o poder de mercado da IF, o Cade considerou como nacional
o mercado geografico. Quanto ao produto, mencionou o market share em relacao aos valores
depositados a vista e a quantidade de contas correntes abertas. No que concerne a participacao
de mercado de depdsitos a vista, observou que a IF era a terceira instituicao financeira com maior
participacao no setor bancario. E, quanto as contas correntes, verificou que a IF era a segunda
instituicao financeira com maior participacao no setor bancario.

Na ocasiao, notou-se o substancial nivel de concentracao da IF, que viabilizaria praticas
anticompetitivas, e a existéncia de elevadas barreiras a entrada. Nesse contexto geral, o Cade
concluiu que a IF possuia posigao dominante no mercado financeiro nacional e poderia prejudicar a
concorréncia. Como desdobramento, o Cade e a IF celebraram Termo de Compromisso de Cessagao
(TCC). AIF se comprometeu em cessar a pratica de negar o compartilhamento das informagoes pessoais
de seus clientes, quando devidamente autorizado, e pagou aproximadamente RS 23,8 milhdes em
contribuicao pecuniaria.

A analise do caso citado pode ser ainda mais aprofundada a luz do estudo The Commercial
Use of Consumer Data (estudo), elaborado pela Competition & Market Authority (CMA) (CMA, 2015),
instituicao responsavel pela defesa da concorréncia no Reino Unido, que apresentou o tema de forma
conjunta. O estudo compilou as conclusoes de projeto da CMA de revisao factual, a respeito da coleta
e do uso dados dos consumidores.

A CMA (2015) verificou que uma possivel barreira estratégica a expansdo ou a entrada
consiste na permissao de que os dados pessoais dos consumidores sejam vendidos ou usados por
outros. Em contextos em que os dados pessoais sao importantes para o processo de producao e sem
substitutos disponiveis, tais barreiras podem se constituir por meio da decisao de venda ou uso. Isso
foi observado pelo Cade® no modo como a IF passou a impor a autenticacao de dois fatores, pois os
dados pessoais nao poderiam ser substituidos, assim como apontado pela CMA.

Ainda nesse contexto, a CMA verificou que o padrao de armazenamento e compartilhamento
dos dados pessoais dos consumidores poderia constituir barreira a entrada e a expansao. Isso

8 Nota técnica n2 17/2019/CGAA2/SGA1/SG/CADE do Inquérito Administrativo n® 08700.004201/2018-38.
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ocorreria pela possibilidade de alteracao na interface do modo de fornecimento de dados ou da
alteracao de algum formato. A consequéncia de tais mudancas seria o aumento de custos para
concorrentes menores. No caso da fintech, nao houve a mensuracao dos custos, mas certamente
haveria algum impacto. Tal conclusao se baseia, principalmente, na analise do Cade quanto ao poder
de mercado da IF em face da fintech.

Segundo a CMA (2015), as empresas que ja estao estabelecidas podem se beneficiar do modo
como permitem o acesso aos dados pessoais por outras empresas. Considerando a relevancia que
os dados pessoais possuem para a producao de bem ou oferta de servigo, tais empresas podem ter
vantagens por meio dos valores cobrados para o acesso aos dados, sendo necessario o consentimento
dos consumidores. No entanto, o consentimento pode nem sempre ser respeitado, como ocorreu no
precedente do Cade, representando um risco a autonomia quanto aos dados pessoais.

Outro meio de obter vantagem competitiva é a restricao em relacao ao acesso aos dados
pessoais. Com a impossibilidade ou o acesso restrito de outros concorrentes quanto aos dados
pessoais coletados internamente, existem beneficios para as empresas estabelecidas no mercado
de dados. Ao observar que os consumidores da IF desejavam compartilhar os dados, tendo em vista
que havia o consentimento com a fintech, o desrespeito a vontade dos consumidores resultou em
vantagens competitivas a IF.

Considerando que apenas elas terao o acesso completo, poderao ofertar melhores produtos
e servicos do que outros concorrentes. No caso de mercados de dois lados, segundo a CMA (2015),
as barreiras se potencializam pela presenca de empresas ja estabelecidas e pela natureza dos
mercados. Justamente isso acontecia com a fintech, plataforma de dois lados, que funciona como
marketplace de servicos de empréstimo pessoal aos consumidores por meio de ofertas realizadas
por instituicoes financeiras.

No caso das pequenas empresas no mercado de dados, que buscam viabilizar que
consumidores tenham mais acesso aos seus dados pessoais, & particularmente desafiador nao ter
acesso aos dados. Nota-se, em tal contexto, mais uma forma de barreiras a entrada e a expansao.
Essas barreiras também estao presentes para as empresas que atuam como intermediarias, como
ocorre com sites que realizam a comparacao de precos, aplicando-se a fintech, que realizava a
comparagao dos custos dos empréstimos de diferentes instituicdes financeiras aos consumidores.
Sem o devido acesso aos dados, as barreiras se fazem presentes(CMA, 2015).

Observa-se que as barreiras diminuem ou inexistem em outros contextos. Por exemplo, nao
ter acesso aos dados ndao se mostrou um problema para o marketing direto, conforme a pesquisa
realizada pela CMA (2015). Isso ocorre pela possibilidade de contornar a falta de acesso de outras
maneiras, como por meio da aquisicao de dados de intermediarios. Assim, essas empresas poderiam
compreender o perfil dos consumidores e atuar com o marketing direto.

Portanto, & necessario observar a situagao concreta para verificar o que pode ou nao ser uma
barreira a entrada. Da mesma forma, o caso pratico podera determinar se existe ou nao a real relacao
entre a privacidade dos consumidores, ainda que envolva dados pessoais. No caso do IF/fintech?,
0 que se notou foi a ameaga a liberdade individual e a autonomia quanto aos dados pessoais dos
consumidores, o que se relaciona com a privacidade digital. Isso ocorria pelo poder de mercado da IF

9 Nota técnica n2 17/2019/CGAA2/SGA1/SG/CADE do Inquérito Administrativo n® 08700.004201/2018-38.
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e foi devidamente solucionado por meio da atuacao do Cade, que cumpriu o papel regulatorio e, de
forma indireta, resguardou aspectos relevantes da privacidade digital dos consumidores.

Observou-se, no caso concreto descrito, a relacao entre o poder de mercado e a capacidade de
impor barreirasa entradade competidores queainda nao sao estabelecidos no mercado. Curiosamente,
os dados pessoais dos consumidores podem ser resguardados com excesso de prote¢ao, além da
desejada pelos proprios consumidores. No caso em tela, o intuito era de compartilhar os dados
pessoais com a fintech, o que foi limitado pela IF. Assim, a liberdade individual, intrinsecamente
ligada a privacidade digital e a autonomia quanto aos dados pessoais, pode ser comprometida pelas
barreiras impostas em razao do poder de mercado. Desse modo, o presente item demonstrou como
a desarticulacao de direitos civis e econdmicos pode ocorrer, por meio de caso pratico concorrencial.

3 O ABUSO DE POSICAO DOMINANTE AMPARADO NOS DADOS PESSOAIS

A posicao dominante de uma empresa no mercado nao €, por si so, fator para configurar a
pratica de conduta anticompetitiva, tendo em vista que se refere ao controle de parcela substancial
do mercado (Cade, 2016a). Segundo o art. 36 da Lei de Defesa da Concorréncia (LDC), ha a presuncao de
posicao dominante com o controle de 20% do mercado relevante em questao, com a possivel alteracao
do percentual pelo Cade em setores especificos. A consequéncia pratica da posicao dominante é a
possibilidade de que a empresa com tal poder altere as condi¢des de mercado, de forma deliberada e
unilateral em prejuizo aos valores sociais juridicamente tutelados e com os efeitos citados no art. 36
da LDC (Cade, 2016a; Forgioni, 2016), ainda que inexista fator volitivo (Pereira Neto; Casagrande, 2016).

Do modo similar, o acimulo de dados pessoais de consumidores nao é ilicito, de forma
isolada. Por exemplo, os dados acumulados aperfeicoam os mecanismos de pesquisa e podem gerar
inovacao. No entanto, podem também representar ferramentas para o abuso de posicao dominante
(Khan, 2017), sem a observancia da legislacao aplicavel e da privacidade do consumidor.

Quando as empresas utilizam a posicao dominante para prejudicar a concorréncia, ha
o exercicio abusivo do poder de mercado (Martins; Santos, 2020) e a configuracao de conduta
anticompetitiva (Cade, 2016a). Sem definicao direta de conceito na LDC, a jurisprudéncia do Cade e de
outras jurisdicoes é relevante para compreender os aspectos levados em considera¢ao para que se
configure a pratica (Martins; Santos, 2020), bem como estudos especificos sobre o abuso de posicao
dominante no contexto de dados pessoais, como o Guia elaborado pela Japan Fair Trade Commission
(JFTC, 2019), que é a autoridade japonesa de direito da concorréncia.

0 estudo da JFTC (2019) explora como os dados pessoais podem contribuir para o abuso
de posicao dominante e foi explorado em publicacao do Cade sobre protecao de dados pessoais e
direito da concorréncia (Raffoul, 2021). Na publicacao do Cade, foram citadas as seguintes situagoes
observadas pela)FTC no contexto daaquisicao injustificavel de dados pessoais: (i) a falta de informacao
sobre a finalidade do uso dos dados pessoais aos consumidores; (ii) a aquisicao dos dados pessoais
além do escopo de finalidade de uso; (iii) a auséncia de cuidado no gerenciamento dos dados pessoais
adquiridos e; (iv) a inducdo aos consumidores para que fornecam mais informacgdes.

Para ilustrar como o estudo da JFTC (2019) se aplica e se confirma a casos praticos, dois
precedentes podem ser utilizados para visualizar o abuso de posicao dominante no contexto dos
dados pessoais: (i) o caso Facebook, na Alemanha e; (i) o caso iFood, no Brasil. Tais precedentes serao
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avaliados conforme os critérios citados pela JFTC e com a finalidade de verificar a (in)existéncia de
violacao a privacidade dos consumidores.

No primeiro caso, o Bundeskartellamt, autoridade alema de defesa da concorréncia,
considerou que o Facebook abusou da posicao dominante por desrespeitar a protecao aos dados
pessoais dos consumidores por meio dos termos e condi¢des de uso (Carugati, 2020). Neste caso, é
perceptivel a relagcao entre os dados pessoais dos consumidores e o abuso de posicao dominante,
com consequentes reflexos na privacidade.

Em 2016, o Bundeskartellamt iniciou a investigacao com a finalidade de averiguar a potencial
violagao ao abuso do poder de mercado do Facebook, com mais de 90% do mercado de social network
na Alemanha, por meio da violagao da protecdao dos dados pessoais (Carugati, 2020). O caso reflete
a interligacao entre concorréncia, consumo e protecao de dados, tendo em vista que a investigacao
avaliou se os consumidores estavam devidamente informados sobre o tipo e a quantidade de dados
coletados. Assim, em 2017, o Bundeskartellamt verificou que a coleta de dados de terceiros (third-
party) era abusiva (JFTC, 2019).

Como bem apontado no estudo da JFTC (2019), o caso Facebook apurou se os consumidores
eram, de fato, informados sobre a finalidade do uso de seus dados, pois se tratou de um dos itens
de investigacdao do Bundeskartellamt. No estudo da JFTC (2019), um dos exemplos apresentados foi
a coleta de dados relativos a navegacao em websites sem a devida informagao aos consumidores. O
critério da JFTC aplicado ao caso do Bundeskartellamt pode ser visualizado pela possivel auséncia
de informagao dos consumidores sobre os dados de terceiros, que também desconheciam a coleta.

Visualiza-se, assim, outro fator elencado pelo JFTC (2019), referente a aquisicao dos dados
pessoais além do escopo de finalidade de uso. Os consumidores que possuem contas no Facebook
concordam com os Termos de Uso para a utilizacao da plataforma. No entanto, a mesma concordancia
nao se verifica em pessoas que optaram por nao abrirem ou manterem contas no Facebook. Portanto,
nota-se que houve a aquisicao dos dados pessoais para aléem do escopo da finalidade de uso, em
consonancia com o Guia da JFTC.

No caso em comento, o Facebook coletava dados dos consumidores em redes sociais distintas,
como o Instagram e o WhatsApp. Em seguida, os dados eram ligados ao Facebook (Carugati, 2020). O
caso reforca a percep¢ao que os consumidores nao tém ciéncia de todos os dados que sao coletados
e explorados ou mesmo para qual finalidade sdo destinados (Rochelandet, 2010).

Embora nao houvesse proibicao sobre a combinacao de dados de aplicativos distintos, os
consumidores deveriam ter consentido para que isso ocorresse. Por isso, em 2019, o Facebook foi
proibido de continuar a combinar os dados das diferentes redes sociais (Carugati, 2020). Portanto,
houve violacao a privacidade dos consumidores, tendo em vista a auséncia de consentimento de
compartilhamento de seus dados pessoais.

Nesse contexto, no caso Benedik v. Slovenia, a European Court of Human Rights (ECHR,
2018) abordou os aspectos da protecao dos dados pessoais e da privacidade no ambito das
telecomunicagdes online. Dentre os fatores avaliados, a ECHR analisou a razoabilidade das
expectativas quanto a privacidade na esfera da internet. No caso em apreco, ainda que nao existisse
a proibicao de compartilhamento, seria razoavel que os consumidores tivessem a expectativa que
as suas informacgoes pessoais seriam compartilhadas apenas se houvesse o devido consentimento.
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A atuacao do Bundeskartellamt confirmou que, por meio de termos e condi¢oes de uso injustos,
a luz dos instrumentos juridicos de protecao de dados pessoais, teria ocorrido a violagao a protecgao de
dados pessoais, tendo em vista a impossibilidade de que os consumidores negociassem as clausulas
(Carugati, 2020). Verificou-se que os dados pessoais eram essenciais para o dominio econémico do
Facebook e que a violacao da protecao dos dados pessoais aumentava a sua posi¢ao dominante.

Consequentemente a violagao dos instrumentos juridicos de protecao dos dados pessoais,
0 Facebook teria obtido mais volume e variedade de dados pessoais (Carugati, 2020). O reflexo na
defesa da concorréncia consistiu na violagao das leis aplicaveis pelo aumento da posi¢ao dominante
por meio da violacdo da privacidade dos consumidores (Carugati, 2020). Outro impacto concorrencial
consistiu na vantagem competitiva injusta pelo aumento de barreiras a entrada (Carugati, 2020),
previamente estudadas, considerando que dificilmente novas empresas teriam a mesma condicao de
concorréncia por nao terem acesso a mesma base de dados pessoais.

Depreende-se que os dados pessoais dos consumidores tinham ligacao direta com o abuso
de posicao dominante do Facebook, com possivel reflexo na privacidade. Portanto, a atuacao da
autoridade concorrencial pode ter refletido, ainda que indiretamente, na protecao do direito humano
a privacidade digital. Mesmo nao sendo o objetivo do direito antitruste, a inibicao de comportamentos
ligados a dados pessoais, como fontes de condutas anticompetitivas, pode resultar na protecao de
direitos humanos.

Em redes sociais como o Facebook, os consumidores compartilham os seus dados pessoais,
mas também aspectos de suas vidas intimas. A depender do grau de exposicao, é viavel tornar publica
informacgoes sobre estado civil, religiao e relacionamentos, por exemplo. Quando as decisoes sao
tomadas de forma ciente das finalidades de uso, & presumido que a autonomia do consumidor foi
respeitada. No entanto, o desconhecimento equivale a uma zona cinzenta, onde os consumidores nao
sao capazes de enxergar o que realmente ocorre com os seus dados pessoais e informacgdes privadas.

Apesar disso, cumpre notar que nem sempre a atuacao antitruste refletira, ainda que
indiretamente, na protecao da privacidade digital dos consumidores. Ainda que se trate de plataforma
digital, com significativo acesso aos dados pessoais dos consumidores, nao ha relagao que, por si
so, reflita a privacidade digital. O caso que ilustra bem tal delimitagao é o precedente analisado
pelo Cade que versa sobre acordos de exclusividade do iFood, Agéncia de Restaurantes Online S.A.,,
que resultou na celebragdo de Termo de Compromisso de Cessagao (TCC) sobre supostas infracoes a
ordem econémica no ambito de marketplaces de delivery online de comida (Termo [...], 2023).

O processo teve inicio com denincia do Rappi Brasil Intermediacoes de Negocios Ltda.
(Rappi), plataforma semelhante e concorrente, que também prestava o servico de pedido/entrega
de comida Segundo o Rappi, o iFood abusaria da posicao dominante de mercado com a imposicao
de contratos de exclusividade aos restaurantes parceiros, que teriam tratamento diferenciado caso
aderissem a tais condicoes. Isso também representaria um meio de discriminacao no tratamento de
restaurantes exclusivos. As consequéncias anticompetitivas seriam o fechamento de mercado para
o0s concorrentes e o incremento de barreiras a entrada com estipulagoes contratuais de longo prazo
e multas pela rescisao da exclusividade.

O Cade confirmou a existéncia de posicao dominante, citando os dados apresentados pela

10 Nota Técnica n2 4/2021/CGAA1/SGA1/SG/CADE no Procedimento Preparatorio n® 08700.004588/2020-47.
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Associacdo Brasileira de Bares e Restaurantes (Abrasel), que também representou contra o iFood
perante o Cade em outro processo, indicando o percentual de 86% da participacao de mercado do
iFood. Os dados apresentados pelo Rappi também foram considerados, porém nao divulgados, por
terem sido considerados restritos. De qualquer modo, o Cade verificou que o percentual superava os
20% exigidos pela LDC.

0 caso é relevante por reforcar a proximidade do direito da concorréncia com os dados
pessoais de consumidores, porém sem demonstrar qualquer risco perceptivel a privacidade digital.
Explica-se. O iFood é uma plataforma de maltiplos lados em um mercado digital. Apesar da auséncia
de consenso sobre a definicao de plataforma de multiplos lados, sabe-se que os fornecedores sao
frequentemente denominados “plataformas”, pois viabilizam a interacao de usuarios de diversos lados
(OECD, 2018). No caso do iFood, os consumidores do aplicativo podem interagir com os restaurantes
por meio do aplicativo e o contrario também se aplica.

Os efeitos concorrenciais sao verificados por meio dos efeitos de rede. Se considerarmos
os consumidores como grupo “A”, observaremos que a utilizacao da plataforma pelo grupo “B", dos
restaurantes, se torna atrativa pelo potencial de usuarios adeptos ao aplicativo. No caso do iFood, tal
percepcao se confirma pela significativa participacao de mercado, indicada em 86% pela Abrasel. Por
isso, a imposicao de clausulas de exclusividade era prejudicial a concorréncia.

Cumpre notar que a caracterizacao de plataforma multilateral tem relacao com os dados
pessoais dos consumidores, tendo em vista a presenca de personalizacao dos servicos ofertados
e barreiras a entrada ligadas a economia de escala e escopo, como o controle da base de dados".
Nesse cenario, existem efeitos de rede de produtos, com a dificuldade de coordenagao da migracao
em massa dos consumidores.

Verifica-se que existe a relagao entre as caracteristicas do iFood com os dados pessoais
dos consumidores, especialmente pela possibilidade de personalizacao dos servicos ofertados. No
entanto, ndo se identifica qualquer reflexo na privacidade dos consumidores, tendo em vista que
os dados pessoais nao sao utilizados para finalidades distintas do proposto. O que ocorreu foi que
a concentracao dos dados pessoais no iFood garante vantagens concorrenciais, que viabilizou a
imposicao de clausulas de exclusividade, prejudicando a concorréncia.

Desse modo, observa-se que o direito da concorréncia pode ser um instrumento para
resguardar a privacidade dos consumidores, ainda que de forma indireta, como ocorreu no caso
Facebook. No entanto, isso nem sempre acontecera, tendo em vista que pode ocorrer o abuso de
posicao dominante relacionada aos dados pessoais, sem que a privacidade dos consumidores seja
ameacada, como se verificou no caso iFood.

4 CONSIDERACOES FINAIS

O presente artigo abordou a desarticulagao pratica entre direitos civis e direitos econémicos,
especificamente quanto ao acesso a informagao pessoal de consumidores por empresas. Para isso,
inicialmente explicaram-se as dificuldades decorrentes da promulgacao separada do PIDCP e do
PIDESC, demonstrando diferentes enfoques entre interesses economicos dos direitos humanos e o
liberalismo econdmico.

1 Nota Técnica n2 4/2021/CGAA1/SGA1/SG/CADE no Procedimento Preparatorio n® 08700.004588/2020-47.

REVISTA DE
205 DEFESA DA _
CONCORRENCIA



No decorrer deste estudo, a questao foi delimitada no ambito concorrencial, com a devida
ressalva que nao se busca propor que o enfoque do Cade seja alterado para questoes além do
antitruste. No entanto, no ambiente digital, nota-se a interseccao ente diversas areas distintas, como
foi abordado quanto a protecao de dados pela LGPD, direito do consumidor e direito da concorréncia.

Nesse contexto, o presente artigo demonstrou a existéncia de potenciais conflitos entre
direitos civis, delimitados na privacidade digital, como reflexo da personalidade, com os direitos
economicos, na esfera concorrencial. Para isso, situacoes concretas envolvendo a imposicao de
barreiras a entrada no mercado e o abuso de posicao dominante, envolvendo o acesso aos dados
pessoais dos consumidores, foram apresentadas como condutas anticompetitivas aptas a ilustrar a
potencial desarticulacao.

No caso das barreiras a entrada, houve a analise de caso do Cade, envolvendo uma IF e uma
fintech. Observou-se que o excesso de cuidado da IF, com os dados pessoais dos consumidores,
foi considerado uma forma de barreira a entrada da fintech, que dependia do compartilhamento
dos dados pessoais. Nao foram observadas ameacas a privacidade dos consumidores, que tinham
interesse em compartilhar os seus dados, mas nao conseguiam por questoes de seguranca. Apesar
disso, notou-se o reflexo na autonomia de vontade quanto aos dados pessoais, o que demonstra a
oposicao com questoes economicas, de competicao, apontadas pelo Cade. Para reforcar os pontos
apresentados, foi exposto estudo da CMA sobre a relacao dos dados pessoais com as barreiras a
entrada, que se potencializam pela presenca de empresas estabelecidas.

No tocante ao abuso de posicao dominante amparado em dados pessoais, dois casos
concretos foram utilizados para ilustrar a desarticulagao. As situagoes apresentadas demonstraram
que condicoes abusivas podem ocorrer, baseadas nos dados pessoais, no caso de empresas mais
consolidadas. No entanto, os casos concretos nem sempre demonstram a ligacao dos dados pessoais
com a privacidade dos consumidores, embora possam ocorrer, como em situagoes envolvendo o
consentimento quanto ao compartilhamento de informacgdes pessoais. Ainda assim, o posicionamento
das autoridades concorrenciais pode beneficiar o consumidor e, indiretamente, proteger os seus
dados pessoais e a sua privacidade, conforme a situacao fatica.

A vista das consideracoes realizadas, entende-se que a desarticulacdo nao significa que os
direitos civis e econdmicos sejam incompativeis; trata-se de conflito meramente aparente, que deve
ser solucionado com razoabilidade e proporcionalidade no caso concreto, sendo certo que nenhum
desses direitos é absoluto. Para que haja o bem-estar do consumidor, é preciso que os direitos
aparentemente opostos, por interesses diversos, sejam harmonizados. Por meio dos incentivos das
autoridades concorrenciais, com medidas preventivas e repressivas, & possivel resguardar direitos
economicos, como foco imediato, e direitos civis, como consequéncias indiretas.
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RESUMO ESTRUTURADO

Contexto: o texto discute a crescente demanda pela regulagao das plataformas digitais e como ela se
materializa no Regulamento dos Mercados Digitais (DMA, em inglés), da Unido Europeia.

Objetivo: contextualizar e discutir o momento de retomada da regulacao estatal sobre plataformas
digitais e analisar o DMA, segundo as categorias: i) objetivos e formas de consecucao; ii) ambito de
aplicacao; iii) arquitetura regulatoria e mecanismos de implementagao; e iv) instrumentos de sangao.

Método: o estudo foi desenvolvido a partir de pesquisa bibliografica e documental, realizagao de
entrevistas semiestruturadas e avaliagao em profundidade de politicas piablicas sociais.
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STRUCTURED SUMMARY

Context: The text discusses the growing demand for regulation of digital platforms and how this
materializes in the European Union’s Digital Markets Act (DMA).

Objective: To contextualize and discuss the resumption of state regulation of digital platforms, the
DMA will be analyzed according to the following categories: i) objectives and forms of achievement; ii)
scope of application; iii) regulatory architecture and implementation mechanisms; and iv) sanctioning
instruments.

Method: The study was based on bibliographical and documentary research, semi-structured
interviews and an in-depth evaluation of public social policies.

Conclusions: The paper concludes that the DMA is part of the European strategy to reposition itself in
international competition. With it, the European Commission aims to unify the market and, through
asymmetric regulation, open up space for the presence of local companies without changing structural
aspects of the organization of digital markets.

Keywords: Regulation of digital platforms; competition in digital markets; antitrust; European Union;
Digital Markets Regulation.

Classificagao JEL: K21; K23.

Sumario: 1. Introdugdo; 2. Repensando o papel do
Estado na regulacdo de plataformas; 3. Detalhamento
do conteldo do regulamento dos mercados digitais;
3.1. Objetivos e formas de consecucdo; 3.2. Ambito de
aplicacdo; 3.3. Arquitetura regulatoria e mecanismos
de implementacdo; 3.4. Instrumentos de sangdo; 4.
Conclusoes; Referéncias.

1. INTRODUCAO

As plataformas digitais expressam o momento atual da economia da internet, marcada
por grande concentragao e centralizacao de capital em torno de poucas corporagoes, sobretudo
norte-americanas, as quais adquirem vantagens competitivas a partir da coleta e do tratamento
de dados e dos efeitos de rede, tornando-se grandes empresas monopolistas (Srnicek, 2017;
Valente, 2019). Especificamente, as plataformas digitais podem ser definidas como “infraestruturas
digitais (re)programaveis que facilitam e moldam interagoes personalizadas entre usuarios finais
e complementadores, organizadas por meio de coleta sistematica, processamento algoritmico,
monetizacao e circulacdao de dados” (Poell; Nieborg; Van Dijck, 2020, p. 4). Isso facilita a expansao das
corporagoes que adotam esse modelo para diversos setores, inclusive para aqueles infraestruturais
(van Dijck, 2021), culminando na ampliacdo da dependéncia de agentes plblicos e privados em
relacdo as plataformas.

BARRETO, Helena Martins do Régo. A regulagao das plataformas na Uniao Europeia:uma analise Q'l O
do Regulamento Mercados Digitais (DMA). Revista de Defesa da Concorréncia, Brasilia, v. 13, n.
1, p. 209-227, 2025.

https://doi.org/10.52896/rdc.v13i1.1902



As plataformas, sobretudo aquelas que fornecem servicos infraestruturais e essenciais,

operam coletivamente um conjunto exclusivo de plataformas concorrentes e
coordenadas que dominam o nicleo dos sistemas de informagées digitais do
mundo, a partir do qual alavancam um controle econémico, social e (geo)politico

sem precedentes (Van Dijck, 2021, p. 2801, tradugd@o nossa).

A plataformizagao, assim, revela uma nova etapa de concentracao da produc¢ao social,
viabilizada pela digitalizagao e seus desdobramentos, como a expansao da economia associada aos
dados. Com isso, ha a configuracao de uma estrutura de media¢ao social adequada ao novo sistema
global de cultura (Bolano; Barreto; Valente, 2022), conceito de Celso Furtado que remete as dimensoes
material, politico-institucional e da cultura propriamente dita (Bolafio, 2015).

Na Uniao Europeia (UE), a configuragdo da atual economia digital resulta de um historico
de desinvestimento piblico, privatizacoes e desregulacao, situagao que prejudicou o bloco na
concorréncia (Nieminen; Padovani; Sousa, 2023). No lugar da regulagao estatal intervencionista, foi
consagrada, como sera detalhado neste texto, a ideia de governanca, desenvolvida concretamente a
partir do envolvimento de diferentes agentes, como do setor plblico, representantes das empresas e
de organizagoes civis, nas definigoes da organizacao da internet (Gorwa, 2019). Embora essa forma de
regulacao tenha sido difundida nas altimas décadas, problemas como desinformacao e concentracao
motivaram processos contra praticas anticompetitivas das plataformas e, recentemente, o
estabelecimento de novas regras (Fernandes, 2022; Flew, 2022; Van Dijck, 2024), como ocorre na UE.

0 bloco tem desenvolvido uma série de politicas em torno do que tem chamado de transicao
digital, entre as quais o estabelecimento de metas de digitalizagao; o incentivo ao desenvolvimento de
empresas locais e a criacao de novas legislagoes voltadas ao ambiente digital. Ainda que tais politicas
devam ser consideradas em conjunto para uma analise geral das medidas da UE na matéria, conforme
desenvolvido em outro trabalho, neste interessa particularmente uma das questoes abordadas
pela UE: a politica de concorréncia. Como em outras jurisdi¢oes, tal questao vinha sendo objeto
de autoridades antitruste (Lancieri; Sakowski, 2020), que nos Gltimos anos passaram a reconhecer
que os mercados digitais reproduzem, atualmente, a dinamica “o vencedor leva tudo”. Além de
afetar a dinamica economica, reduzindo drasticamente a concorréncia, tal postura traz implicacoes
sociopoliticas. Afinal, plataformas como Google e Facebook sao também esferas plblicas de debate
fundamentais para a comunicacdo individual e coletiva (Habermas, 2023; Picard, 2023). Impactam,
pois, a liberdade de expressdo, a privacidade e a propria democracia (Mansell; Steinmueller, 2022;
Becerra, Mastrini, 2019), o que torna este um tema de interesse em varios campos disciplinares, como
a comunicacao e o direito.

Diante de tal contexto, o presente artigo analisa o0 momento atual da regulacao das
plataformas, identificando a crescente demanda pela regulagao estatal e como ela se materializa no
conteido do Regulamento dos Mercados Digitais (Digital Markets Act, DMA, em inglés), da UE. Cumpre
ter em vista que o DMA foi proposto como regulacao ex-ante de mercados mediados por plataformas
digitais, parte da “estratégia digital” do bloco, que anuncia buscar promover uma “economia digital
justa e competitiva” (Cini; Czulno, 2022, p. 45, traducdao nossa). Detalhar o conteldo da norma é
importante tanto por seu ineditismo, tendo em vista que, nas dltimas décadas, a maior parte dos
paises optou por uma abordagem baseada na governanca multissetorial e nao na regulagao estatal
do setor (Gorwa, 2024), quanto pela influéncia que a Europa exerce na elaboragao legislativa de outros
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paises, o chamado “efeito Bruxelas” (Bradford, 2020).

O estudo parte do seguinte questionamento: qual visao sobre a regulacao da internet o
DMA expressa? Especificamente, objetiva-se averiguar como essa perspectiva se revela nas medidas
propostas e nas formas de supervisao e sancao. Para desenvolver essas questoes, o texto esta
dividido em duas secoes, aléem desta Introducao e das Conclusoes. Na primeira, situa o debate sobre
a regulacao das plataformas e a retomada da defesa da acao estatal. Depois, analisa o conteiido
do DMA, a partir das categorias: i) objetivos e formas de consecucdo; ii) ambito de aplicacao; iii)
arquitetura regulatoria e mecanismos de implementagao; e iv) instrumentos de sangao.

O estudo foi desenvolvido a partir de pesquisa bibliografica e documental, realizacao de
entrevistas semiestruturadas e avaliacao em profundidade de politicas piblicas sociais, conforme
formulada por Rodrigues (2018). De acordo com a autora, essa analise busca se diferenciar de
uma abordagem gerencialista e instrumental da avaliacao. Para tanto, propoe que deva perpassar
pelas seguintes dimensoes: analise de contexto da formulagao da politica; analise de conteido do
programa; e trajetoria institucional de um programa. As categorias acima apresentadas buscaram
refletir esses momentos. Sendo uma politica pablica, dizem Chiarini, Rocha e Prado (2024, p. 4), “o
ponto de partida para regulacao econdmica € a determinacao dos objetivos perseguidos pelo Estado”,
por isso o primeiro aspecto destacado. Quanto ao ambito de aplicacao, refere-se aos mercados e aos
agentes sobre os quais incide, o que, no caso das plataformas, consiste em uma resposta ao problema
do dominio das plataformas e das particularidades de insercao delas em diferentes segmentos. A
arquitetura regulatoria detalha o papel e os instrumentos dos diferentes 6rgaos na implementagao
da regra. Os instrumentos de sanc¢ao possibilitam identificar as consequéncias do nao cumprimento.
Ambos remetem a estratégia institucional, embora esta também esteja presente na propria trajetoria
da formulagao da politica.

Para efetivar a avaliacdao, foram analisados documentos de agentes que incidiram na
elaboracao do DMA. Também foram realizadas entrevistas com dez agentes para subsidiar a analise
do contexto e do contelido. Para tanto, foram selecionadas fontes de diferentes setores envolvidos
na chamada governanca da internet. Entre os meses de abril e julho de 2024, foram entrevistados:
Deputado Carlos Zorrinho (PS-Portugal), relator do DMA na Comissao de Inddistria, Investigacao e
Energia do Parlamento Europeu; Gunnar Wolf, integrante do Grupo de Trabalho da Lei dos Mercados
Digitais da Dire¢ao-Geral da Concorréncia (DG COMP) da Comissao Europeia; Ana Neves, vice-presidente
da Comissao das Nagoes Unidas sobre Ciéncia e Tecnologia para o Desenvolvimento (CSTD/UNCTAD)
e presidente do Conselho Consultivo do DNS.PT; Victoria de Posson, secretaria-geral da European
Tech Alliance; José Gusmao, economista e eurodeputado pelo Bloco de Esquerda (BE-PT); Carla
Martins, membro do Conselho Regular da Entidade Reguladora para a Comunicacao Social (ERC).
Outro entrevistado, que participa ha mais de vinte anos de espacos de governanca representando
diferentes governos europeus, pediu que seu nome fosse mantido em sigilo.

As entrevistas foram feitas presencialmente com Zorrinho, Gusmao, Martins e com a fonte nao
identificada. Nos demais casos, utilizou-se a plataforma virtual Google Meet. 0 método de entrevista
semiestruturada foi o utilizado, de modo que havia uma lista de perguntas predeterminadas para
cada entrevistado, de forma que todos responderam sobre a situacao da UE nos mercados digitais,
o contexto de elaboracao e suas principais medidas, ao passo que houve abertura para um dialogo
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mais espontaneo e especializado com as diferentes fontes. Em acordo com elas, optou-se por nao
mencionar suas falas, que foram gravadas, diretamente, a excecao dos ex-eurodeputados Carlos
Zorrinho e José Gusmao, que concordaram com tal publicizacao. Dados os limites deste texto, apenas
a entrevista com Zorrinho sera mencionada diretamente, como forma de detalhar o contexto e as
disputas em torno da elaboracao da norma, pois o eurodeputado foi relator do DMA na Comissao
de IndUstria, Investigacao e Energia do Parlamento Europeu. As informagoes apresentadas foram
usadas, em geral, como subsidios para a pesquisa. Por fim, o contelldo da norma foi detalhado de
forma sistematica, de acordo com as categorias explicitadas antes.

Por fim, &€ importante pontuar que a analise do texto aqui desenvolvida tem em vista o que
esta proposto na legislacao. Como se sabe, a aplicacao da norma é objeto de disputas constantes
entre diferentes agentes, o que pode resultar ou nao em seu efetivo cumprimento. Ademais, muito
recentemente a regra em analise entrou em vigor. Os resultados das primeiras investiga¢oes feitas
sob seu escopo seguem em disputa no ambito judicial®. Tais fatores revelam um limite metodolégico
relevante. Nao obstante, como se trata de um estudo qualitativo e bastante focado no que a
formulagao e o contelido do DMA expressam, considera-se que seja pertinente. Tal avaliacao tem em
vista o que ensina Yin (2001, p. 32) ao tratar de um estudo de caso, que considera uma metodologia
adequada para a abordagem de problemas contemporaneos, “quando a fronteira entre o fenémeno
e o contexto nao é claramente evidente e onde miltiplas fontes de evidéncia sao utilizadas”. Esta &,
propriamente, a situacao da analise aqui apresentada.

2. REPENSANDO O PAPEL DO ESTADO NA REGULAGAO DE PLATAFORMAS

A internet e, particularmente, as plataformas digitais se desenvolveram simultaneamente a
expansao do neoliberalismo, influenciando e sendo influenciadas por uma inflexao estatal programada
parafacilitar a intervencao privada, a qual foi apresentada como fundamental a promocao da inovagao
e da concorréncia (Mansell; Steinmueller, 2022). No lugar da regulacdo estatal, foi promovida uma
abordagem que girou em torno da ideia de autorregulacao e de governanca. A mudanca foi justificada
por uma visao amplamente disseminada que a definia como espaco aberto e livre e que, portanto,
nao deveria ser regulada (Martins, 2020). Seguindo 0 mesmo movimento, no ambito do antitruste, a
intervencao estatal com vistas a concorréncia e ao crescimento econdmico deu lugar a abordagem da
nao-intervencao (Picard, 2023). Tal reorganizacdo deve ser entendida como uma transicao do modo
de regulacao, no sentido da escola da regulacao francesa (Aglietta, 2001; Boyer, 2010), o que vai além
da reestruturagao produtiva, refletindo-se em todos os planos da sociabilidade, das configuracoes
politico-institucionais e nas disputas de poder entre os Estados.

Em relagdo a organizacao da internet, foco deste estudo, conforme Gorwa (2019), a governanga
foi, inicialmente, associada as capacidades dos governos nacionais de estabelecer regras e prestar
servigos. O conceito evoluiu a partir dos anos 1990, quando passou a ser associado as praticas de
agentes diversos, publicos e privados, envolvidos em uma rede de interagoes definidoras de politicas
de conteido, termos de uso, funcionamento dos algoritmos e até mesmo regras (Gorwa, 2019).

Promovida pelos Estados Unidos, a ideia de governanca foi apoiada pela UE, que se posicionou

3 Em marco de 2025, as conclusoes das primeiras investigacoes contra Google, Apple e Meta feitas pela Comissao
Europeia como consequéncia das regras estabelecidas pelo DMA foram divulgadas. Ver sobre o tema Commission (2025).
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em defesa da internet como espaco de responsabilidades civicas, regido de forma multilateral, voltado
a promocao da democracia e dos direitos humanos, com base numa arquitetura tecnolégica que
gerasse confianca e uma governancga transparente (Comissao Europeia, 2014). A consolidagao dessa
visdo ocorreu a partir da Cipula Mundial sobre a Sociedade da Informagao, organizada pelas Nagoes
Unidas, entre 2003 e 2005 (Berry, 2006). Resultaram dai a criagdo do Internet Governance Forum e
de organismos locais, em geral apresentados como abertos a decisao coletiva sobre os objetivos da
“sociedade da informacao” e sobre os protocolos de funcionamento da rede mundial de computadores.

Ocorre que a “participacao dos cidadaos e de outros atores tao valorizada teoricamente
contrasta com a sua auséncia efetiva na pratica, que nao revela uma transicao ou diluicao das
esferas de poder” (Lameiras; Sousa, 2015, p. 124). Embora com contradicoes, “a governagao global da
Internet ainda depende principalmente da autorregulacao dos intervenientes comerciais” (Nieminen;
Padovani; Sousa, 2023, p. 9, traducdo nossa), seja por meio da influéncia que exercem ou de suas
proprias decisoes apresentadas como termos e condicoes de uso e materializadas no design adotado.
Na pratica, a politica favoreceu o dominio norte-americano na organizacao do setor, em um momento
em que ele passou a ser central na propria reorganizacao da sociedade, em geral.

Nos Gltimos dez anos, todavia, problemas como concentragao economica e desinformacao
tornaram-se objetos de debate e acao piblica. Quanto ao primeiro tema, 6rgaos de defesa da
concorréncia mobilizaram regras ja existentes em processos sobre praticas de auto-preferéncia e
tratamento de dados. Levantamento de Gawer e Bonina (2024) identificou processos em cerca de
trinta paises até 2021, inclusive nos Estados Unidos, mas também apontou demora nas investigacoes e
multas pouco dissuasivas. Por meio de formulagoes distintas, que os autores avaliaram refletir a menor
capacidade de intervengao dos paises menos desenvolvidos no setor, cresceu o reconhecimento dos
limites da abordagem antitruste. Consequentemente, a “tendéncia para o monopoélio ou oligopolio
nas indistrias da Internet tem sido acompanhada por demandas por maior regulamentacao das
empresas de plataformas digitais” (Flew; Martin; Suzor, 2019, p. 34, traducao nossa).

A regulacdo de plataformas que emerge desse contexto & resumida por Gorwa (2024, p. 4,
traducdao nossa) como um processo em que “atores governamentais procuram moldar o design, a
arquitetura, as politicas e as praticas desenvolvidas pelas empresas de plataformas em torno das
capacidades, usos e recursos de seus servicos”. O autor identifica quatro categorias gerais: regulacao
de protecao de dados; regulacao de conteldo; politicas sobre trabalho em plataforma e politicas
sobre competicao. Essa variedade reflete o impacto das plataformas em diversos setores e traz
desafios regulatorios expressivos, pois envolve especificidades das areas e possiveis conflitos. Diante
disso, a meu ver tem-se um cenario de regulacao de plataformas intersetorial e multidimensional,
que combina principios gerais e normas especificas.

No caso das politicas sobre concorréncia, a concentracao emtorno das plataformas reacendeu
o debate sobre antitruste, que remonta ao fim do século XIX. Naquele momento, em que o capitalismo
também perdia sua dinamica concorrencial e direcionava-se para o estagio monopolista, a reducao
da concorréncia foi vista com preocupagao. No entanto, tratava-se do sentido geral da reorganizacao
dos Estados e das corporacoes ao longo do século XX, o que levou a abordagens mais amplas e
criticas sobre essa dinamica serem substituidas por perspectivas ancoradas na visao neoclassica, que
defendiam uma abordagem mais limitada por parte do Estado. A partir dos 1970, a Escola de Chicago
consagrou a defesa do “livre mercado”. Os comportamentos anticoncorrenciais das firmas passaram
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a ser entendidos nao como problemas necessariamente, mas como resultados de sua eficiéncia. Uma
visao que justificou a desregulamentagdo neoliberal (Fontenele, 2000), o que ocorreu em diferentes
momentos e com distintas intensidades.

No caso da UE, foco deste estudo, foram mantidos “graus de intervencao” maiores do que
nos Estados Unidos, ber¢o da visao que passou a ser hegemonica no antitruste, que resultaram em
exigéncias de transparéncia e compartilhamento de informagdes com os concorrentes (Gorwa, 2024,
p. 33). Ainda assim, no caso da internet ndo houve politicas para uma regulacao piblica ou mesmo
para conter a concentragao, pelo menos até a segunda década do século XXI. A partir de entao, foram
apresentadas agoes com vistas ao reposicionamento da Europa nos mercados digitais, especialmente
no proprio mercado interno, formado potencialmente por 500 milhoes de consumidores, a exemplo
da estratégia do Mercado Unico Digital.

Estas passaram a ocupar o debate plblico durante o mandato de Ursula von der Leyen, da
Unido Democrata-Crista da Alemanha, como presidenta da Comissao Europeia entre 2019 e 2024.
Entao, foi apresentada uma nova perspectiva, com respaldo do Parlamento Europeu, que tomou a
regulacao das plataformas, inclusive no ambito concorrencial, como parte de uma ampla estratégia
de transicao digital do bloco. A mudang¢a na abordagem foi acompanhada por discussdes sobre
soberania (Floridi, 2020) e medidas que afirmam o papel do Estado, por meio de politicas publicas,
apoio financeiro e proposicao de regulagoes ex-ante (Cini; Czulno, 2022; Bonnamy, Perarnaud, 2024).

E neste contexto que emerge a atual politica de regulacio de plataformas, que vai se
desenvolver a partir de varias estratégias, resumidas por Gorwa (2024) em: convencer, colaborar e
contrastar. Os termos refletem as abordagens baseadas em autorregulagao, corregulagao e regulacao
estatal, conceitos usados, antes, por Valente (2019). A regulacdo estatal confere ao Estado primazia
da coordenacgao dos processos sociais e na organizacao dos diferentes setores, o que € operado por
meio de mecanismos de “comando e controle”. A corregulacao envolve uma interacao maior entre o
Estado e os agentes do setor regulado, combinando regras estabelecidas e praticas dos agentes. A
autorregulacao é realizada pelos agentes privados, embora deva “ser tomada como, também, uma
visao regulatoria, na medida em que entes estatais se abstém da responsabilidade de dar algum
tipo de resposta, seja pela auséncia de leis especificas, seja pela auséncia da fiscalizacao de um
orgao” (Valente, 2019, p. 6-7). O DMA, conforme sera detalhado na proxima segao, combina essas trés
abordagens, o que pode ser entendido como reflexo de um momento de transicao entre os modos
de regulacao até aqui discutidos. Interessante notar que, em dezembro de 2020, segundo o deputado
Carlos Zorrinho (PS-Portugal), relator do DMA na Comissdo de IndUstria, Investigacao e Energia do
Parlamento Europeu, em entrevista a esta pesquisa, foi dificil definir quem trataria dos regulamentos
por abordarem questdes transversais, o que reflete a auséncia de historico e cultura institucional
para a regulacao da internet.

A apresentacao da norma ocorreu em dezembro de 2020, quando a Comissao apresentou
ao Parlamento Europeu um pacote legislativo contendo o Regulamento dos Servicos Digitais e o
Regulamento dos Mercados Digitais (DSA e DMA, nas siglas em inglés). Antes disso, haviam sido
organizadas duas consultas piblicas sobre regulacao de plataformas, as quais “forneceram um forte
apoio a regulamentacao da Comissao, necessaria devido a problemas estruturais que nao podiam
ser resolvidos pelas regras de concorréncia”, resumem Cini e Czulno (2022, p. 47, traducdo nossa).
Essa estratégia contribuiu para legitimar a reorientacao politica, inclusive em relagao a aspectos
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especificos sobre o comportamento das firmas, que passariam a ser objeto de definicao do poder
publico. Houve, por exemplo, concordancia com o foco em plataformas do tipo controlador de acesso
(gatekeeper), apesar de indefini¢des sobre como definir um.

No Parlamento Europeu, foi definido o Comité de Mercado Interno e Protecao ao Consumidor
(IMCO) como o centro dos debates, o qual nomeou Andreas Schwab (EPP-Alemanha) como relator. As
Comissoes da Indistria, da Investigacao e da Energia (ITRE) e de Assuntos Econdmicos e Monetarios
(ECON) também foram envolvidas na formulacdo e negociagdo. O DMA foi aprovado em julho do
mesmo ano, com 588 deputados a favor, 11 contra e 31 absten¢des. O Conselho e o Parlamento o
assinaram em setembro de 2022. O regulamento entrou em vigor em 12 de novembro de 2022 e, dado
0 prazo para adaptacao, passou a ser aplicado a partir de 2 de maio de 2023.

3. DETALHAMENTO DO CONTEUDO DO REGULAMENTO DOS MERCADOS
DIGITAIS

O DMA foi instaurado pelo Regulamento 2022/1925 do Parlamento Europeu e do Conselho
Europeu, em 14 de setembro de 2022 (EU, 2022). Sdo 66 paginas, 26 dedicadas a “considerandos”.
E dividido nos seguintes capitulos, além de anexo: I. Objeto, ambito e definicdes; Il. Controladores
de Acesso; lll. Praticas dos controladores de acesso que limitam a disputabilidade ou que sao
nao equitativas; IV. Investigacdo de mercado; V. Poderes de investigacao, de execucao e de
acompanhamento; VI. Disposi¢oes Finais. Para a analise do seu conteldo, conforme apresentado
antes, foram definidas as categorias: i) objetivos e formas de consecucao; ii) ambito de aplicagao; iii)
arquitetura regulatoria e mecanismos de implementacao; e iv) instrumentos de sangao.

3.1. Objetivos e formas de consecugéio

0 artigo 1° do regulamento fixa como objetivos:

contribuir para o bom funcionamento do mercado interno mediante a previsao de
regras harmonizadas que assegurem para todas as empresas, em toda a Unido,
a disputabilidade e a equidade dos mercados no setor digital em que estejam
presentes controladores de acesso, em beneficio dos utilizadores profissionais e dos
utilizadores finais” (EU, 2022, grifo nosso).

Para tanto, estabelece uma regulagao assimétrica, com foco em mercados marcados pela
presenca dos controladores de acesso (nocao que sera detalhada a seguir). Pequenas e médias
empresas nao sao submetidas a demandas regulamentares.

Fica claro, em primeiro lugar, o interesse do Parlamento Europeu em organizar o mercado,
evitando que os Estados-membro avancassem em formulagoes que dificultassem sua integracao. Esse
aspecto foi ressaltado pelo eurodeputado Carlos Zorrinho, que avaliou que o que a UE tem de valioso
€ um mercado com cerca de 500 milhoes de consumidores e que, por meio da regulagao, busca impor
padroes que beneficiem suas empresas e abranjam outros agentes. O caminho da autorregulacao
mostrou seus limites, com a evidente dominancia digital das corporagoes dos Estados Unidos (Moore;
Tambini, 2018). Segundo a Comissao Europeia (2021), em 2021 menos de 4% das principais plataformas
online eram europeias e 90% dos dados eram geridos por empresas dos EUA. Para enfrentar esse
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quadro, o bloco optou por uma regulagao ex-ante e assimétrica, que aporta maior peso regulamentar
aos grandes agentes.

Umsegundoaspectorelevantedanormaéaénfase na“contestabilidade” (ou “disputabilidade”)
e na “equidade”, palavras que evidenciam que a regra se baseia em uma perspectiva neoclassica sobre
antitruste: a Teoria dos Mercados Contestaveis. Marco dessa perspectiva & o trabalho de Baumol,
Panzar e Willig (1983), de acordo com o qual um mercado é considerado perfeitamente contestavel
quando ha a ameaca constante de novas entradas no mercado, o que mantém a concorréncia e o
comportamento competitivo das firmas incumbentes, mesmo em mercados com poucos ou nenhum
competidor. Conforme Fernandes (2022), essa teoria ndo associa a eficiéncia na alocagao de recursos
a um namero crescente de firmas no mercado. A participacao pode ser potencial e 0 mercado pode
se manter contestavel, mesmo com poucos agentes efetivamente nele.

Uma abordagem mais ampla para o DMA foi sugerida durante sua elaboracao. No parecer
apresentado por Zorrinho (Europa, 2021), foi proposto mencionar que os mercados deveriam ser
“justos”. Segundo o deputado, a ideia nao foi incorporada pela dificuldade de precisar juridicamente
0 que seria um mercado “justo”. Os conceitos também foram disputados pelos agentes da sociedade
civile do setor empresarial. A organizacao civil Artigo 19 apresentou uma formulacao que combinava a
defesa de mercados justos com a do bem-estar de consumidores, sendo esta ideia também derivada
das escolas neoclassicas (Article 19, 2022). Do setor empresarial, a associacdo Digital Europe, que
redine Amazon, Apple, Google e Meta, entre outras 100 corporacoes, reivindicou a perspectiva do bem-
estar do consumidor, afirmando que ela precisaria ser equilibrada com a busca da contestabilidade.
Como o prec¢o nao é determinante nesses mercados, defendeu que esse bem-estar estaria associado a
“preferéncias dos utilizadores, seguranca e privacidade, bem como protegao contra contetidos ilegais/
prejudiciais e praticas fraudulentas - e inovagao mais ampla por parte dos utilizadores empresariais
e dos proprios controladores”, principios que o grupo defendeu que deveriam ser explicitados como
objetivos secundarios da norma. O reconhecimento desses principios poderia beneficiar os agentes
estabelecidos. Por seu turno, a European Tech Alliance (Members, 2024), que agrega as europeias
Booking, Spotify, Bolt e outras 30 companhias, saudou a busca por contestabilidade e equidade,
ao passo que se manifestou em defesa de definicoes mais precisas sobre os nimeros necessarios
a definicao de um gatekeeper, a fim de evitar que europeias fossem tomadas como tal (Lund; Piech,
2021). O resultado de tais controvérsias, que envolvem tanto diferentes visdes sobre o antitruste
quanto disputas entre corporagoes locais e transnacionais, foi uma legislacao que optou por buscar
abrir espaco para concorrentes, a partir da definicao do que as principais firmas podem ou nao fazer,
em termos, sobretudo, de praticas competitivas.

O par disputabilidade e equidade é perseguido por meio de diferentes obrigacoes. Trés
artigos do terceiro capitulo agregam as disposicoes que devem e nao devem ser seguidas pelos
controladores: 5°, que apresenta dez obrigacoes dirigidas a todos os controladores de acesso; 6°,
com treze obrigacoes suscetiveis de serem especificadas em procedimentos da Comissao, a partir do
dialogo entre o regulador e as corporagoes; e 7°, que contém nove obrigacoes voltadas aos servicos
de comunicagoes interpessoais (EU, 2022).

Destacam-se, do artigo 5°, dispositivos que fixam que o controlador de acesso nao pode:
tratar, para fins de publicidade online, dados pessoais de utilizadores finais que utilizam servigos
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de terceiros que recorrem a servicos essenciais de plataforma do controlador; combinar dados
pessoais provenientes do servico essencial de plataforma com dados provenientes de outros servigos
prestados pelo controlador de acesso ou por terceiros; utilizar de forma cruzada dados pessoais
provenientes do servico essencial de plataforma em outros servigos prestados separadamente; ligar
utilizadores finais a outros servicos do controlador de acesso para combinar dados; impedir a oferta,
pelos utilizadores profissionais, dos mesmos produtos ou servi¢os aos utilizadores finais; exigir aos
utilizadores finais ou aos utilizadores profissionais que utilizem, proponham ou interoperem com
um servico de identificagao, um navegador ou um servi¢co de pagamento ou servi¢os técnicos de
apoio a prestagao de servigos de pagamento; e exigir que assinem ou se inscrevam em mais Servigos
essenciais de plataforma, como condicao de utilizagdo em qualquer dos servicos essenciais de
plataforma. O mesmo artigo determina que o controlador de acesso deve: permitir que os utilizadores
profissionais, a titulo gratuito, comuniquem e promovam ofertas; permitir que os utilizadores finais
acessem e utilizem contedidos, assinaturas, funcionalidades ou outros itens por meio da aplicagao
informatica de um utilizador profissional; fornecer ferramentas e informacoes sobre publicidade, de
forma gratuita e instantanea, para que anunciantes e editores verifiguem os anlncios alojados pelo
controlador de acesso (EU, 2022).

O artigo 6° acrescenta medidas passiveis de serem mais bem detalhadas a partir de
procedimentos da Comissao. O controlador de acesso fica proibido de: utilizar, em concorréncia
com utilizadores profissionais, quaisquer dados nao disponiveis publicamente que sejam gerados
ou disponibilizados pelos utilizadores profissionais; tratar de forma mais favoravel, em termos de
classificagao e daindexacao e do rastreamento associados, os servicos e produtos proprios; e restringir
a capacidade dos utilizadores finais para mudarem e assinarem diferentes aplicacoes informaticas,
inclusive para acessar internet. Em relacao ao que deve fazer, constam, entre outras medidas: permitir
e tornar possivel que os utilizadores finais desinstalem facilmente quaisquer aplicacoes informaticas
no sistema operativo; permitir alterar facilmente os parametros por default do sistema operativo,
assistente virtual e navegador; permitir a instalagao e a utilizagao efetiva de aplicagoes informaticas
ou de lojas de aplicagoes informaticas de terceiros; aplicar condicoes transparentes, equitativas e nao
discriminatorias na classificacao dos servicos; permitir interoperabilidade aos prestadores de servicos
e aos fornecedores de equipamento informatico; permitir portabilidade de dados; proporcionar
dados agregados e desagregados gerados, inclusive pessoais consentidos; proporcionar informacgoes
as empresas de busca sobre classificagoes, pesquisas, cliques e visualizagoes (EU, 2022).

O artigo 7° é mais especifico, ja que trata de servicos de comunicagoes interpessoais, caso do
WhatsApp e do Telegram. O ponto central € que o controlador deve permitir interoperabilidade com
os servigos de comunicagoes interpessoais independentes do niimero de outro prestador (a comegar
por texto e imagem interpessoal, mas com previsao de grupo, depois chamada de voz, videochamada
etc.), garantindo nivel de seguranca adotado (caso da criptografia do WhatsApp). Interessante notar
que, no fim do regulamento (art. 53), abre-se margem para avaliar a adogdo desses mecanismos do
artigo 7° no caso de redes sociais (EU, 2022).

Outras obrigacdoes constam no texto, entre elas: apresentar relatorio detalhado sobre
medidas tomadas para cumprir o regulamento (artigo 11); comunicar sobre aquisicdo de entidades
que prestem servicos essenciais de plataforma ou qualquer outro servi¢o no setor digital ou permitam
arecolha de dados (artigo 14); e garantir auditoria independente sobre técnicas de definicao de perfis
de consumidores (artigo 15). Nao ha veto a propriedade cruzada ou outras medidas mais incisivas
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em relacdo a situacao de controle dos mercados, mas a imposicao de limites a praticas que geram
vantagens (EU, 2022).

E possivel identificar, portanto, dois eixos gerais de obrigacdes. O primeiro esta assentado
na busca por corrigir e prevenir comportamentos anticompetitivos, especialmente quanto ao uso
de dados e ao aproveitamento da condicao de controlador por meio do fechamento de sistemas ou
auto-preferéncia, praticas vetadas para aumentar a disputabilidade dos mercados. Aqui, as medidas
propostas tém em vista as particularidades dos mercados digitais, como o funcionamento com base
na coleta de dados, reconhecendo-as como elementos que prejudicam a competicao, o que aponta
caminhos para a atualizagao do antitruste. O outro eixo é baseado no estabelecimento de medidas
para ampliar as opgoes dos consumidores, seja por meio da instalagao de aplicagdes de concorrentes
ou da interoperabilidade. Nesse caso, nota-se que nao ha uma preocupac¢ao em torno da oferta de
outros modelos, por exemplo de servigos plblicos. Também a efetividade das medidas merece ser
acompanhada com atencao, tendo em vista a forca das marcas e mesmo da cultura criada em torno
do padrao de funcionamento delas*.

3.2. Ambito de aplicacéo

De acordo com o artigo 1°, item 2, o DMA “é aplicavel aos servigos essenciais de plataforma
prestados ou propostos por controladores de acesso a utilizadores profissionais estabelecidos na
Unido ou a utilizadores finais estabelecidos ou situados na Unido” (EU, 2022, grifo nosso) e trata de
“mercados no setor digital em que estejam presentes controladores de acesso” (artigo 1°, item 1)
(EU, 2022). Sua aplicacao depende, portanto, de duas defini¢oes: servico essencial de plataforma e
controlador de acesso, o que evidencia seu carater especifico.

0 artigo 2° define servigo essencial de plataforma a partir de uma lista:

a) Servicos de intermediagéo em linha; b) Motores de pesquisa em linha; c) Servigos
de redes sociais em linha; d) Servicos de plataforma de partilha de videos; e) Servigos
de comunicagbes interpessoais independentes do nimero; f) Sistemas operativos;
g) Navegadores Web; h) Assistentes virtuais; i) Servi¢os de computagdo em nuvem;
j) Servigos de publicidade em linha, incluindo qualquer rede de publicidade, trocas
publicitarias ou outro servico de intermediagdo publicitaria, prestados por uma
empresa que presta qualquer um dos servicos essenciais de plataforma enumerados
nas alineas a) a i) (EU, 2022).

Nos termos do Considerando 14, “a definicao de servigos essenciais de plataforma devera
ser tecnologicamente neutra”, o que busca evitar o envelhecimento da regra frente a mudancas
tecnologicas, um desafio para uma regulacao ex-ante direcionada a um setor que passa por inovagoes
constantes (EU, 2022).

Quanto ao controlador de acesso, € definido como uma empresa que presta servigos essenciais

4 Nao é possivel, aqui, adentrar qualitativamente essa discussao. Por isso, limita-se a fazer referéncia a ideia de que,
nas comunicagdes, conforme Bolafo (2004) desenvolveu ao tratar do caso da televisdo brasileira, o padrao tecno-estético
constitui-se como uma barreira a entrada, a qual coordena, conforme resume Brittos (2022), os determinantes culturais e sim-
bélicos das barreiras nos mercados culturais.
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de plataforma (artigo 2°) e que tenha atingido determinados critérios objetivos, o que confirmaria
sua relevancia no mercado (EU, 2022). Central para isso &, segundo o DMA, o ato de designacao de
controladores de acesso, processo em que a Comissao Europeia identifica e classifica determinadas
empresas como controladores de acesso, com base nos critérios definidos no artigo 3°. Neste, item 1,
explicita-se que uma empresa é designada como controlador de acesso se:

a) Tiver um impacto significativo no mercado interno; b) Prestar um servigo essencial
de plataforma que constitui uma porta de acesso importante para os utilizadores
profissionais chegarem aos utilizadores finais; e c) Beneficiar de uma posi¢éo
enraizada e duradoura nas suas operacoes ou se for previsivel que possa vir a
beneficiar de tal posi¢do num futuro proximo (EU, 2022).

O impacto significativo no mercado (item a) ocorre quando a companhia: realizar um volume de
negociosanualna UEigualou superiora?7,5bilhdes de euros nos 3 Gltimos exercicios; tiver capitalizacao
bolsista média ou o seu valor de mercado equivalente tiver ascendido a 75 bilhoes de euros; prestar o
mesmo servico essencial de plataforma em pelo menos trés Estados-Membros. Quanto a designacao
de “porta de acesso” (item b), o controlador deve ter tido, no servico essencial de plataforma que
presta, pelo menos 45 milhdes de utilizadores finais ativos mensalmente, estabelecidos ou situados
na UE, e pelo menos 10 mil utilizadores profissionais ativos anualmente, estabelecidos na UE. Sobre
posicao enraizada (item c), tera ocorrido se esses nimeros tiverem sido alcangados em cada um dos
trés Gltimos exercicios. Os servigos estao, portanto, previamente definidos, ao passo que os agentes
impactados dependem de uma série de requisitos e do ato de designagao pela Comissao.

Embora se trate de uma regulacao ex-ante, ha a necessidade de fazer tais caracterizagoes
para que seja aplicada, o que pode levar a problemas comuns na abordagem a partir dos érgaos
reguladores, sobretudo a demora na definicao e na aplicacao dos “remédios”. Acompanhando a
atuacao da Comissao Europeia, € possivel apontar que esta busca faz valer a norma, mas que a
questao temporal nao é facilmente superada. Os primeiros atos da Comissao levaram a designacao
de seis corporagdes como controladoras, cinco estadunidenses e uma chinesa (Alphabet, Amazon,
Apple, ByteDance, Meta e Microsoft). Meses depois foi incluida uma europeia (Booking) no rol de
controladores. Até o fim da escrita deste artigo, em abril de 2025, dois anos apds o inicio da vigéncia
integral da norma, nenhum procedimento de investigacao foi finalizado.

Em sintese, trata-se de uma legislacao parcialmente flexivel. Isso se explica pela auséncia
de regulagao, o que acabou levando a imposicao, pelas empresas, das dinamicas do setor, cenario
consolidado e em relagao ao qual o bloco europeu busca incidir agora. Ademais, & notoria a dificuldade
de circunscrever os mercados digitais, seja pela forma intersetorial de atuacao das plataformas
ou pela possibilidade de rapida alteracao. O entendimento de que a lei & “semiflexivel” também é
expresso por Akman (2021), que destaca ainda a possibilidade de a Comissao atualizar as obrigacoes.
Essa flexibilidade é uma caracteristica que pode ser (til a aplicacao célere da norma e ao tratamento
especifico de determinados setores, questoes que suscitam preocupagoes, conforme ja abordado.

3.3. Arquitetura regulatéria e mecanismos de implementagéo

Como visto, a elaboracao do DMA resultou da defesa, pela Comissao Europeia, de uma
intervencao ex-ante. Isso colocou o tema das formas de regulacao em debate, em um contexto em
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que predominam abordagens centradas na perspectiva liberal sobre o papel do Estado, em geral,
e especificamente em torno da governanca multissetorial nao impositiva da internet. Grandes
empresas articuladas em torno da Digital Europe manifestaram, em 2021, preocupacoes em torno
do que avaliaram como uma “enorme concentracao de poder nas maos do regulador”, a partir da
possibilidade de “atos delegados” pela Comissao (Digital [...], 2021). Elas defenderam “uma abordagem
mais personalizada, baseada no dialogo regulamentar” e criticaram as proibicoes e obrigagoes
propostas, que seriam “demasiado amplas”. O “dialogo regulamentar” também seria mais adequado,
na visao das empresas, pois a abordagem nao refletiria “plenamente esta complexidade e carece
da flexibilidade necessaria para fazer face as mudancgas nas condi¢goes do mercado, nos habitos dos
clientes e no progresso tecnologico”.

Tendo emvista a conformacao da UE a partir de Estados-membro, foi proposta uma arquitetura
regulatoria que tem a Comissao Europeia no centro da abordagem top down. Para tanto, a Comissao
se atribuiu o papel de 6rgao regulador responsavel por fazer cumprir o DMA. Ela se outorgou novos
poderes (art. 49), como para conduzir investigacdes de mercado e proferir decisdes sobre o nao
cumprimento das obrigacoes e proibicoes. Para evitar sobreposicao ou conflito entre atribuicoes e
decisoes, determinou que as autoridades nacionais informem caso tencionem impor obrigacoes a
controladores de acesso. As autoridades nacionais perdem a possibilidade de realizar investigacoes,
caso a Comissdo abra ou ja tenha em curso um procedimento (art. 39). Por outro lado, trés ou mais
Estados-Membros juntos podem solicitar a Comissao a abertura de uma investigacao de mercado
para designacao de controladores de acesso e um ou mais para investigagao sobre incumprimentos
sistematicos (art. 41) (EU, 2022).

Para a articulacao com os Estados e demais autoridades, foi definida cooperagao com a Rede
Europeia da Concorréncia (art. 38) e a criacao (art. 40) de um Grupo de alto nivel para o Regulamento
dos Mercados Digitais, com tarefas de aconselhamento e recomendacao, inclusive sobre a interacao
com legislagdes setoriais (EU, 2022). O grupo foi criado no dia 23 de margo de 2023, pouco antes do
prazo para inicio da aplicagao do DMA. Atualmente, é formado por 30 representantes dos seguintes
orgaos: Organismo dos Reguladores Europeus das Comunicacoes Eletronicas, Autoridade Europeia
para a Protecao de Dados, Comité Europeu para a Protecao de Dados, Rede Europeia da Concorréncia,
Rede de Cooperacao no dominio da Defesa do Consumidor e Grupo de Reguladores Europeus dos
Servigos de Comunicagado Social Audiovisual (Digital [...], 2023).

Ha uma série de dispositivos que conferem poder a Comissao. E papel dela publicar uma
lista de controladores de acesso e de servicos essenciais de plataforma em relagao aos quais os
controladores de acesso devem cumprir obrigacdes previstas (art. 4°, item 3). Tem autorizacao para
investigar se um controlador de acesso incorreu em incumprimento sistematico. Nesse caso, pode
impor medidas comportamentais ou estruturais “proporcionadas e necessarias para assegurar
o cumprimento efetivo do presente regulamento” (art. 18, item 1). Entre as medidas, pode estar a
suspensao temporal de uma operacao de concentragao associada a servigos no setor digital ou que
permitam a coleta de dados (art. 18, item 2). Pelo artigo 19, novas praticas e servicos também podem
ser objetos de investigagao, bem como gerar mudancas no regulamento ou em atos associados as
obrigacoes. A Comissao tem a liberdade de atualizar as obriga¢oes, por meio de atos delegados
baseados em investigacao de mercado, a fim de evitar praticas que limitem a disputabilidade dos
servicos essenciais de plataforma ou que sejam ndo equitativas (art. 12, itens 1 e 5). Esta autorizada
ainda a direcionar obrigagoes a outros servicos ou agentes, especificar modalidades de cumprimento,
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alargar a outros tipos de dados uma obrigacao aplicavel, entre outras (art. 12, item 2) (EU, 2022).

Pelo exposto, apesar das criticas formuladas, especialmente, por parte do setor empresarial,
a proposicao da Comissao prevaleceu, concretizando uma regulacao ex-ante e sob sua supervisao.
Todavia, a regra também contemplou diversos mecanismos de corregulagao e autorregula¢ao, o que
reflete 0 momento de transicao ou instabilidade (pois nao é possivel antever o momento que sucedera
ao atual) da regulacdo do setor. Entre as medidas baseadas na corregulacao envolvendo agentes
privados, estao: garantir o acesso a informagoes sobre os limites estabelecidos para ser declarada
controladora de acesso (artigo 3°, item 3) ou mesmo propor agdes para corregao de irregularidades.
Ha ainda medidas de autorregulagao. Segundo o artigo 25, os controladores de acesso, no ambito de
procedimentos investigativos, podem assumir compromissos com vistas a assegurar o cumprimento
das obrigagoes. A Comissao avalia torna-los vinculativos. Se a avaliagao das propostas for positiva,
ela se abstém de intervir, o que mostra certa priorizacao das medidas das empresas. Caso nao o
faca, deve indicar as razdes para nao ter tornado os compromissos vinculativos. E o controlador de
acesso que deve assegurar e demonstrar o cumprimento das obrigagoes (art. 8°, item 1) e apresentar
a Comissao um relatorio “em que descreve de forma pormenorizada e transparente as medidas que
aplicou a fim de assegurar o cumprimento das obrigacoes” (art. 11, item 1) (EU, 2022).

Em suma, as grandes corporagoes participam ativamente da proposicao de medidas, mas
ficam submetidas a medidas de transparéncia impostas as empresas e associagoes de empresas, as
quais, por sua vez, devem apresentar informagoes solicitadas pela Comissao, obrigacao que também
recai sobre as autoridades competentes dos Estados-Membros (art. 22). Por outro lado, ha obrigagdes
para a propria Comissao, de modo a facilitar o acompanhamento da execucao do regulamento e de
seus impactos. Entre elas, a producdo de um relatorio anual (art. 35) (EU, 2022).

3.4. Instrumentos de sangéo

Os controladores que nao cumprirem as regras e determinagoes da Comissao estao sujeitos
a multas e, em casos de nao conformidade sistematica, a medidas consideradas “comportamentais”
ou “estruturais”. O artigo 30 define que a multa deve ser de até 10% do volume de negdcios do
controlador, a nivel mundial, no exercicio anterior. O total pode chegar até 20%, em caso de infracao
reincidente nos oito anos anteriores (art. 30, item 2). A Comissao fica autorizada a aplicar multa de até
1% do volume de negocios do controlador e associacoes de empresas, a nivel mundial, sempre que,
deliberadamente ou por negligéncia, estas nao facultem informacoes, nao notifiquem a Comissao
sobre patamares para serem consideradas controladoras de acesso, nao concedam acesso a bases
de dados, algoritmos ou informagoes sobre testes, entre outras situagdes (art. 30, item 2) (EU, 2022).

Os agentes também estao sujeitos a sangdes pecuniarias compulsorias, relativas a cada dia
de atraso no cumprimento de medidas, atendimento a pedido de informacoes ou fornecimento de
dados (art. 31). Pelo TFUE, conforme o artigo 45, decisdes da Comissao que tenham gerado multa
podem ser reapreciadas pelo Tribunal de Justica. Note-se que o estabelecimento de um percentual
sobre o valor da operacao global reflete preocupagoes com a capacidade dissuasoria das multas que
vinham sendo aplicadas pelos 6rgaos antitrustes.
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4. CONCLUSOES

A autorregulacao que predominava na abordagem sobre a internet, ainda que na forma da
governanca multissetorial, foi fragilizada diante do acirramento da concorréncia entre os paises
e da percepcao de problemas envolvendo as plataformas digitais, o que levou diversos Estados
a estabelecer regras proprias. Tendo em vista as dificuldades estruturais, resultado do proprio
historico europeu no setor e pelas dificuldades economicas atuais, a politica da UE de regulacao de
plataformas busca, em primeiro lugar, reposicionar-se na concorréncia entre os paises. Para tanto,
procura padronizar o proprio mercado via legislacao, ao passo que busca influenciar outros paises e
seus agentes.

Diante desse quadro e respondendo ao primeiro questionamento estabelecido nesta pesquisa,
conclui-se que o DMA expressa a perspectiva da regulagao das plataformas a partir do Estado, o que
significa uma mudanca na forma de organizac¢ao da internet, funcao que vinha sendo direcionada aos
proprios agentes privados. Nao obstante, sua formulacao ocorreu em um contexto nao apenas de
consolidacao dos mercados digitais e mesmo de intensa integracao dos mercados em geral a partir da
atuacao das corporacoes transnacionais, mas também da vigéncia do paradigma neoliberal em relagao
ao papel do Estado, o que esta evidente na escolha pela abordagem da contestabilidade dos mercados.

Como resultado, tem-se uma regra hibrida, que reabilita a abordagem top down, sem
deixar de dar centralidade as corporagdes em sua propria operacionalizagao. Concretamente, esse
hibridismo se expressa no fortalecimento do papel da Comissao Europeia na regulacao, embora
mantenha dependéncia das proprias plataformas em relagao a apresentacao de informagoes sobre
os diversos setores em que atuam, o que também mostra desigualdade de poder entre esses agentes,
e mesmo sobre propostas relacionadas a ampliacao da concorréncia neles. O fato de o regulamento
ser voltado a praticas das corporagoes também denota que nao se trata de uma regula¢ao que aponte
para a construcao de um projeto de sociedade, em um sentido mais geral da regulacao, focando, ao
contrario, na apreciagao de comportamentos especificos existentes.

A politica da UE tem o mérito de buscar limitar a dominancia digital exercida pelas grandes
plataformas. Seguindo a abordagem neoclassica sobre concorréncia, limita-se a evitar praticas
anticompetitivas, sem alterar elementos estruturais de organizacdo dos mercados e dos proprios
agentes. Expressao disso, proibe auto-preferéncia, nao a concentracao de propriedade — excecao a
limitacao de “concentragoes projetadas” que envolvam outra empresa que preste servi¢os essenciais
de plataforma ou quaisquer servicos no setor digital ou que permita a coleta de dados.

Além disso, as medidas que focam na escolha do consumidor, por exemplo a partir da
interoperabilidade, podem ser insuficientes frente ao poder das plataformas, seja em relacao a
capacidade de manipulacao de padroes obscuros que dificultam a capacidade de escolha ou mesmo
pela dependéncia, inclusive cultural, construida em relagao as plataformas. Essas sao hipoteses que
deverao ser testadas ou avaliadas no futuro, com base no acompanhamento da implementagao do
regulamento e demais politicas, bem como da analise de dados da participacao nos diferentes setores.
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STRUCTURED SUMMARY

Context: The definition of the relevant market in the international aviation sector varies among
antitrust authorities, with some focusing on origin-destination (O&D) routes and others incorporating
broader or narrower criteria. While the European Commission emphasizes the O&D approach and
acknowledges the impact of the hub-and-spoke model on supply-side substitutability, debates
persist regarding the role of network effects and the substitutability of direct and indirect flights.

Objective: The aim of this article is to contribute to the debate by applying quantitative methods
based on network theory to identify the existence of demand and supply subs- titutability between
international routes departing from or arriving in Brazil, enabling a more accurate analysis in mergers
and acquisitions processes affecting the Brazilian international aviation market.

Method: The adoption of quantitative methods (utilizing network indicators) alongside qualitative
approaches to analyze substitutability on both the demand and supply sides within the international
aviation sector.

Conclusions: This study demonstrates the importance of adopting a network-based approach to
evaluate substitutability in the international aviation sector. By analyzing both demand and supply-
side factors, it provides insights into how route connectivity and airline behavior influence market
dynamics. The findings underline the necessity of incorporating network dynamics into antitrust
evaluations, offering a foundation for further research into the competitive implications of route
structures and airline strategies.

Keywords: aviation; network; antitrust; competition; hub-and-spoke; merger.

RESUMO ESTRUTURADO

Contexto:a definicao do mercado relevante nosetordeaviagaointernacionalvaria entre asautoridades
antitruste, com algumas focando nas rotas de origem-destino (O&D) e outras incorporando critérios
mais amplos ou mais restritos. Enquanto a Comissao Europeia enfatiza a abordagem O&D e reconhece
o impacto do modelo hub-and-spoke na substitutibilidade pelo lado da oferta, persistem debates
sobre o papel dos efeitos de rede e a substitutibilidade entre voos diretos e indiretos.

Objetivo: 0 objetivo deste artigo é contribuir para o debate aplicando métodos quantita- tivos baseados
na teoria de redes para identificar a existéncia de substitutibilidade pelo lado da demanda e da oferta
entre rotas internacionais com origem ou destino no Brasil, possibilitando uma analise mais precisa
em processos de fusoes e aquisi¢oes que impactam o mercado de aviagao internacional brasileiro.

Método: a adogao de métodos quantitativos (utilizando indicadores de rede) em conjunto com
abordagens qualitativas para analisar a substitutibilidade tanto do lado da demanda quanto do lado
da oferta no setor de avia¢ao internacional.

Conclusoes: este estudo demonstra a importancia de adotar uma abordagem baseada em rede para
avaliar a substituibilidade no setor de aviacao internacional. Ao analisar tanto os fatores de demanda
quanto de oferta, fornece insights sobre como a conectividade de rotas e o comportamento das
companhias aéreas influenciam a dindmica do mercado. Os resultados ressaltam a necessidade de
incorporaradinamica das redes nas avaliacoes antitruste, oferecendo uma base para futuras pesquisas
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sobre as implicagoes competitivas das estruturas de rotas e das estratégias das companhias aéreas.
Palavras-chave: avia¢ao; rede; antitruste; competicao; hub-and-spoke; fusao.
JEL Classification: [L40]

Summary: 1. Introduction; 2. Literature Review; 3. Data;
4, Demand Substitutability; 4.1 Methodology; 4.2 Results;
4.2.1 Link’s Importance and Effective Paths; 4.2.2 Edge
Removal; 4.1 Practical Example; 5. Supply Substitutability;
51 Qualitative Analysis; 5.2 Quantitative Analysis.;
Conclusion; References.

1 INTRODUCTION

The liberalization of international air transport markets and the ongoing consolidation
of the sector have brought renewed attention to the challenges of applying antitrust principles in
the aviation industry. Regarding the international jurisprudence applied to the aviation sector, the
Organisation for Economic Cooperation and Development (OECD)(2014) clarifies that there is no
consensus among antitrust authorities worldwide concerning the definition of the relevant market
in its geographical dimension. While some jurisdictions maintain the traditional definition based
on the origin and destination (O&D) approach, essentially focused on demand-side substitutability,
others have adopted broader definitions (including other modes of transportation) or narrower ones
considering the evolution of the civil aviation sector. However, there is no consensus on the need to
incorporate network effects in the process of competitive market analysis, with Australia considering
this factor for relevant market definition purposes (OECD, 2014), while other jurisdictions prefer to
incorporate network effects as part of the competitive effects analysis. As, unwittingly, observed
by the Directorate-General for Competition in the assessment of the Star Alliance case (European
Commission, 2013), a rigid demand-side definition of the relevant market when network industries
are in play may be myopic. Accepting out-of-market efficiencies, even to the limited extent that they
accrue to the route of concern, in a way extends the boundaries of the relevant market. Ducci (2016),
in a paper on out-of market efficiencies, two-sided platforms and consumer welfare, points out
the limitations of market definition when the economics of two-sided platforms are not accounted
for. Despite these considerations, there is debate over whether the best approach is to define on a
case-by-case basis rather than seeking clearer guidance and harmonization (OCDE, 2014). From the
perspective of the European Commission, as expressed in the Lufthansa/Austrian Airlines case (Lenoir,
2016), the relevant market definition for passenger air transport services is understood inside O&D
approach, meaning that a particular route is seen as a separate market to be analyzed. However, to
determine whether a specific route between the origin and destination points should be considered,
the European antitrust body examines the various possibilities available.

Nonetheless, the European Commission considers the hub-and-spoke structure as an element
that, in practical terms, reduces supply-side substitutability. In theory, it is assumed that an aircraft
can be allocated to any route. However, in reality, given that traditional airlines use the hub-and-
spoke model to structure their flight operations, this means that traditional airlines decide to fly
almost exclusively on routes connected to their respective operating hubs (Lenoir, 2016). This tends
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to be even more important on long-haul international routes, since this segment is dominated by
network air carriers (Lykotrafiti, 2023).

Moreover, according to Nannes (1999, p. 6-7), the antitrust analysis of entry conditions in
the commercial aviation sector has become “more sophisticated and substantially more factual”
over time. For example, in the 1980s, the Department of Transportation (DOT) approved a series of
transactions involving carriers with high market shares of city-pair traffic, based on the reasoning that
other carriers could easily enter those routes and discipline fares, without adequately considering
whether new entry would be economically feasible given traffic flows and hub economics (Nannes,
1999). In our present context, the delivery of wide-body aircraft by the major global manufacturers
(Boeing and Airbus) at a pace insufficient to meet the post-pandemic surge in demand (Singh, 2024)
creates additional challenges for contesting the market in cases where incumbents exercise market
power on routes with high market concentration.

However, the European Commission’s mindset previously presented has been criticized
by network air carriers because, from their perspective, the traditional approach fails to consider
properly the network effects on demand side derived from the hub-and-spoke model structuring.
Several companies have emphasized the need for antitrust analysis to consider all airports that
are considered substitutes from the passengers’ perspective (European Union General Court, 2015).
Regarding substitutability between direct and indirect flights, the Commission found that it depends
on the flight duration. That is, the longer the flight duration, the greater the likelihood that indirect
flights exert competitive pressure on direct flights (European Union General Court, 2015). As for
the jurisprudence of Conselho Administrativo de Defesa Econémica (Cade), the relevant passenger
transport market has been geographically defined, like the European Union, based on origin and
destination routes®. Based on this analytical methodology, for long-haul routes, indirect flights that
increase travel time by up to 5 hours should also be considered part of the same relevant market.

Taking all of this into account, network structures can give rise to two distinct types of effects,
each with different implications for competition - effects that might be overlooked in traditional
analyses. On one side, a merger can intensify the dominance of a network carrier at key hub airports,
particularly those facing congestion. In such cases, the concentration of slots and routes linked to the
hub may strengthen the merged entity’s market power within the airport’s catchment area, reducing
consumer choice and harming competition. On the other hand, network effects mean that the outcome
of an airline merger goes beyond simply combining their existing routes. In this case, the whole is
much greater than the sum of the parts. Incorporating the target airline’s routes not only allows the
acquiring carrier to operate those services but also opens the possibility of launching new direct
or connecting routes. This can enhance the overall network, potentially generating efficiencies that
might - though not necessarily - translate into lower prices and improved service quality (Olmedo
Peralta, 2020).

The aim of this article is to contribute to the debate by applying quantitative methods
based on network theory to identify the existence of demand and supply substitutability between
international routes departing from or arriving in Brazil, enabling a more accurate analysis in
mergers and acquisitions processes affecting the Brazilian international aviation market. This

5 Case No. 08700.004702/2023-81 (SEI 1377008). All Cade public proceedings mentioned in this article can be consulted
at: https://x.gd/00MZL
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article is organized as follows: Section 2 presents a literature review, summarizing key studies and
theoretical frameworks that underpin the research. Section 3 describes the data, outlining the data
collection. Section 4 presents the analysis from the demand side. It is presented the methodology
implemented (4.1), the general results (4.2) and then its application is shown with an example (4.3).
Section 5 presents a discussion on supply substitutability, incorporating both qualitative aspects
(5.1) and quantitative metrics (5.2) applied to understand patterns of network expansion before and
after the pandemic crisis. Finally, Section 6 concludes the article, summarizing the contributions and
suggesting directions for future research.

2 LITERATURE REVIEW

Our work relates to the use of network to study the Brazilian air transportation sector. Rocha
(2009) studies the structural evolution of the Brazilian domestic airport network. Using data from 1996
t0 2006, the results suggest that the companies have a tendency to invest in the most profitable routes
rather than in new routes, consequently, increasing the number of connections on specific routes. The
number of routes together with the number of airports decrease during the period, but the routes are
constantly changing and not necessarily within the most connected airports. This dynamic evolution
resulted in some airports becoming more central with time, while others become more peripheral.
The research in Couto et al. (2015) analyzes the main characteristics of the Brazilian air transportation
network, using national and international flight data using the complex network approach. The study
showed that the Brazilian network has small world characteristics with low average shortest path
length and high clustering coefficient and the airport connections follow a power law distribution.
According to the authors, the main airports are Viracopos and Guarulhos, and travelers need to go
through an average of three connecting flights to reach their destinations. A resilience analysis of the
network’s robustness also identified that an interruption at Viracopos airport would divide the network
into six sub-networks, affecting 10% of passenger demand. Silva et al. (2022) investigates how the
structure of the air transportation network affects air ticket prices in Brazil. Using microeconometric
panel-data estimation, they find that the airports’ degree of substitutability (clustering coefficient)
and peripheral location (authority score) are associated with lower average airfare prices. In contrast,
the convenience of transportation (degree), measured by the number of different cities that an airport
serves, and centrality (closeness) are attributes that raise the average price. Also, they find that
network’s topological characteristics can either amplify or mitigate the relationship between market
competition and airline ticket pricing.

Exploring the importance of links in transportation networks has a growing literature,
especially in road networks (Jenelius, 2010; Rupi et al., 2015; Li et al., 2020) and metro networks (Yang et
al., 2017; Jing; Xu; Pu, 2019). Jing, Xu, and Pu (2019) provides a new dimension of assessing metro network
performance—travelers’ route redundancy (or route diversity), which is defined as the number of
behaviorally effective routes between each origin-destination (0-D) pair in the network. Furthermore,
the results of route redundancy are compared with typical measures of topology network performance
in terms of measuring connectivity and accessibility of metro networks. Their differences are attributed
to the fact that the route redundancy measure considers the travelers’ O-D-level route choice beyond
the pure network topology and the shortest path considerations of the existing measures.
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While existing literature on the application of networks to the aviation sector has made
significant strides, most studies do not focus on competition issues. This article, therefore, stands out
by applying network metrics to understand the dynamics of flight networks, addressing both demand-
side and supply-side substitutability. It offers an innovative perspective for tackling antitrust issues,
contributing to the ongoing academic debate by filling this gap and providing analytical tools for
antitrust investigations.

3 DATA

The international air travel data utilized in this paper is collected from two different sources:
Brazilian National Civil Aviation Agency (Anac) and from the FlightsFrom® website. The Anac data
includes two separate datasets. The first one includes data on airfares of domestic and international
flights in Brazil. According to Anac, this accounts for about 50% of the total passenger movement
by year once the tickets acquired via frequent flyer programmes and specific agreements between
customers and airlines are not part of the database. The international airfare data is also restricted
to tickets for trips originating in Brazil and ending abroad (as well as round-trip tickets, as long as the
return is from the destination airport of the outward leg) fully operated by the airline that sold them
and only for your scheduled flights previously registered with Anac. Both datasets were extracted
using the flightsbr package in R (Pereira, 2024). Since our interest of study is the international flight
network, we only used the origin and destination pairs of the international airfare data. There are 398
unique origin-destination pairs, with 37 unique origins and 60 unique destinations. Only origin and
destination pairs that had more than 500 seats sold between 2022 and 2023 were considered.

The second Anac database includes detailed information on every international flight to and
from Brazil, as well as domestic flights within the country. The data include flight-level information
of airports of origin and destination, flight duration, operating airline, aircraft type, payload, and the
number of passengers, and several other variables (Dados [...], 2024) . The flight-level information data
identifies the pairs of origin, where the passengers boarded, and destination, where they disembarked,
regardless of the existence of intermediate airports, served by a given flight. This dataset is utilized to
analyze the evolution of the network from the standpoint of the supply of routes. The data is grouped
quarterly and extends from the first quarter of 2017 to the last quarter of 2023. It includes data for the
number of take-offs, passengers and seats available for each route and airline.

The second source of data is the FlightsFrom website. It encompasses data of flight
information for all airports, including all the direct flights leaving the airport and travel time’. This
becomes necessary as the Anac flight-level database has some limitations, as it does not include
the entire itinerary of the passengers, including potential connections, and is restricted to flights
that fly from Brazil only. With this data, we can build a larger and more connected network of flights,
linking domestic origins to a diversity of final destinations through direct and indirect paths. In this
database, we filter for the routes where the destination is either an origin or a destination in our OD
pairs database, built with Anac’s international airfare data, as said above. Therefore, our network
accommodates 100 airports, of which 37 are domestic ones.

6 https://www.flightsfrom.com/
7 This data can be found at https://github.com/Jonty/airline-route-data.
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Although the expansion of the flights' data allows for a better understanding of the network
topology and of which paths consumers can take, our dataset still has some limitations that curb
the possibilities of analysis. Our dataset lacks information on the flow of passengers on each route,
preventing any estimation of node importance or the application of capacity restriction. This happens
since Anac’s database does not track data at the passenger-level, not accounting for connections. With
that, it is not possible to observe which paths the passengers actually take and how they distribute
themselves amongst them. Another constraint in our dataset is the lack of data for flight tickets’ price,
preventing an estimation of elasticities and restraining the possibility to investigate the restrictions to
switch routes among consumer and the proper identification of alternative routes. Even though Anac’s
database has information on prices, the data has some methodological problems that prevent us from
realizing a robust analysis. The price data informs the price paid and the number of tickets bought
for each month and each route, but it has no information on when the passenger is travelling. This
means that the passenger flow database and the price data are not on the same page, therefore it is
not possible to know how much the passenger paid for a ticket to travel on a given flight. Given these
obstacles, our research focuses on the identification of possible alternatives paths, considering the
origins and destinations identified in the international airfare data from Anac, and which links are the
most important within this network, as they become important intermediaries in the paths identified.

4 DEMAND SUBSTITUTABILITY

4.1 Methodology

In this section, we present the methodology implemented to assess route redundancy in
the aviation network. To do that, an index is built, ranking the routes according to their importance
in the 0-D network. Based on the work of Jing, Xu, and Pu (2019) and Xu et al. (2018) two factors are
considered in the construction of the index: efficient path and not-too-long path.

Dial (1971) defined an efficient path as one which does not backtrack. As it progresses from
node to node it always gets further from the origin and closer to the destination. A path is efficient if
every link in it has its initial node closer to the origin than is its final node and has its final node closer
to the destination than is its initial node. All links should satisfy:

l.(head,) > l.(tail,), V acA

where tail and head, are the tail and head of the link a; [ (tail ) and I (head,) are the cost of
the shortest route from the origin r to the tail and head of link a, respectively; A is the set of directed
links.

Typically, passengers do not prefer too long routes or are willing to accept a certain amount
of extra time when their primary or secondary path alternatives are not available. With that in mind,
following Leurent (1997), a length constraint is introduced to ascertain that every link is reasonable
enough relative to the shortest path:

1+ Ta)(lr(heada)lr(taila)) > 1,,VaeA

Where [ is the cost (length of free-flow travel time) of link r is an allowable/acceptable
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elongation ratio for link a with respect to the origin r. T, may be set to 1.6 for inter-urban studies or
between 1.3 and 1.5 for urban studies (Tagliacozzo; Pirzio, 1973; Leurent, 1997). By summarizing all links

on route k:
X X
l, = Z Tl < Y (1 +19)(1 (heady)l, (tail,))
aeA aeA
X
< 2(1 + 19 (1, (headg) — L (taily))
aeA
X
= DU+ TN - L)
aeA
Therefore:

aeA

where I (or Ip) is the cost of the route k (or p); I_and I_are the shortest costs from originrto r
and to destination s. This ensures that the cost of the route does not exceed (1 + 7"*) times the cost
of the shortest path. In our study, the cost of the route is the travel time in minutes. However, in order
to account for waiting time in connections, we add an extra 60 minutes for each domestic route and
an extra 150 minutes for international routes. In addition, to reduce computational burden, only the
20 shortest paths are calculated for each origin-destination pair.

To build the redundancy index, the following is considered. For each O-D pair, the effective
paths are calculated according to the method above. The paths are ordered by their length, and for
each link in each effective path is attributed a value. So, for a link i in a O-D pair p and rankr, the links’
redundancy index is:

Ny

rank, ,

RedundancyIndex),, =

where N is the number of passengers recorded in the O-D pair p and rank, is the rank of
the path p in the path p. In that way, links in the shortest path receive higher values than links in
the second shortest path and so forth. So, for each link i in the network, the Redundancy Index is
measured as the sum of the redundancy index for all O-D pairs:

RedundancyIndex® = Z Z RedundancyIndex).,

PEP T€ER

where Pis the set of all O-D pairs and R is the set of the ordered effective paths for each O-D pair.
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42 Results

To analyze the results, verify which links are more important and identify path alternatives,
we run two analyses. In the first one, we estimate the redundancy index for each edge in the network
and the number of effective paths for each O-D pair. This way it is possible to identify key routes
in the network, considering it is a lane for many pathways and the number of passengers that it
probably transports. It is important to point out that the redundancy index value has no direct
interpretation, as it is considered only the volume of passengers between the origin and destination
of which the edge is part, not the actual volume of travelers on the route. This index also allows for
the identification of destinations that are access constrained than others, as they present a lower
number of effective paths connecting them. Recognizing points with limited access is also interesting,
because any negative impacts in the routes leading to those may result in significant backlashes in
passengers’ welfare.

Meanwhile, in the second setup, the international routes (the ones where its origin is in
Brazil) are removed, one by one, from the network and then the number of alternative paths and
travel time are re-estimated for each origin-destination pair. The goal with this is to understand which
routes play a crucial role in connecting final destinations or, at least, conducting passengers to out
of the country, but also to see the routes that become more important and, therefore, can be seen as
alternatives to the removed route. Finding substitute routes can help antitrust analysis when it comes
to establishing the geographically relevant market.

In both experiments, the value of t*is set at 0.3, i.e. passengers are willing to elongate their
travel time in 30% compared to the shortest path connecting the origin to the destination. This value
is lower than the one observed in urban studies (Leurent, 1997). Although some may think that the
willingness to extend the travel could be higher for air transportation, we opt for a more conservative
approach. Adding the waiting time for connections supports the use of a lower value for the parameter.
Also, since we have no data on flights’ frequency outside of Brazil, our estimation of connection time
is probably underestimated, making it reasonable to use a smaller value of the parameter. The chosen
value would also not extrapolate the travel time extension for indirect flights adopted either by the
European Commission® or Cade®, therefore making it a reasonable value.

421 Link's importance and effective paths

Table 1 presents the 10 routes with the highest redundancy index. As can be seen, out of
the six first values, five belong to routes leading either to Santiago or to Buenos Aires. This outcome
is intuitive since Santiago and Buenos Aires are the main destinations of Brazilian passengers. It is
interesting to point out the values obtained for the routes Curitiba (CWB) to Santiago (SCL) and Foz
do Iguagu (IGU) to Santiago (SCL). Even though these pathways don’t transport a high volume of
passengers, their redundancy index value is prominent, due to the fact that these routes are viable
short paths to connect travelers to Santiago. This example may be interpreted from two opposite
points of view. First, it could mean that these routes, although not highly traveled, are important to

8 See Case No COMP/M.3280—Air France/KLM, 11.02.2004.

9 See Opinion No. 6/2024/CGAA%4/SGA1/SG. Process No. 08700.004702/2023-81 (SEI 1377008), Applicants: International
Consolidated Airlines Group and Air Europa Holding, S.L. Brasilia: CADE, 2024.
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the network, and a traditional approach would miss that. On the other hand, this could be due to the
lack of data on passenger flow for each route, which downplays the significance of the airports and
exposes one of the limitations of the current study.

Table 1- Link Importance - Most Important Links

Origin Origin Origin | Destination | Destination | Destination | Redundancy | Number
Airport City Country Airport City Country Index of Seats
Available
GRU Sao Paulo | Brazil SCL Santiago Chile 300580.6 1019358
CwB Curitiba Brazil SCL Santiago Chile 222818.3 31536
GRU Sao Paulo | Brazil MIA Miami USA 192325.8 860656
IGU Foz do Brazil SCL Santiago Chile 174838.6 36051
Iguacu
GRU Sao Paulo | Brazil EZE Buenos Argentina 158022.7 882914
Aires
GRU Sao Paulo | Brazil AEP Buenos Argentina 150009.2 1053591
Aires
NAT Natal Brazil LIS Lisbon Portugal 148660.9 93867
CNF Confins Brazil LIS Lisbon Portugal 144665.9 180208
GRU Sao Paulo | Brazil LIS Lisbon Portugal 1445434 734379
VCP Campinas | Brazil LIS Lisbon Portugal 141940.7 369314

Source: Own Elaboration (2025).

The redundancy index, along with the approximated network built in this study, enables
us to speculate which international routes might play an important role in conducting Brazilian
passengers abroad. Table 2 consolidates the results for the top 10 international routes, according to

their redundancy index.

Table 2 - Link Importance - Most Important Links

Origin | Origin City Origin Destination Destination | Destination Redundancy
Airport Country Airport City Country Index
LIS Lisbon Portugal LHR London United 30219.27
Kingdom
LIS Lisbon Portugal MXP Milan Italy 222818.3
MAD Madrid Spain LHR London United 21712.71
Kingdom
ZRH Zurich Switzerland MXP Milan Italy 21,572.81
LIS Lisbon Portugal ORY Paris France 20086.97
SDQ Santo Dominican JFK New York USA 18073.51
Domingo Republic
MAD Madrid Spain MXP Milan Italy 17586.95
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CDG Paris France MXP Milan Italy 16310.04
ZRH Zurich Switzerland FRA Frankfurt Germany 12255.34
BCN Barcelona Spain MXP Milan Italy 11026.16

Source: Own Elaboration (2025).

The main finding is the dominance of European routes. The reason for that is twofold. In the
first place, destinations in Europe represent 20% of all unique destinations and 34% of all O-D pairs.
The second reason is related to distance. Out of the fifteen furthest destinations, on average, only
five™ are not located in Europe. Besides that, the fact that European countries are relatively close to
each other makes connections between them more suitable. Additionally, it is fundamental to point
out Lisbon’s role as a bridge to the rest of Europe. The Portuguese capital has eleven™ different direct
flights from Brazil, offering great access to Europe.

4.2.2 Edge removal

In this section, the goal is to understand how the removal of some routes affects the network,
identify which other routes are impacted and which edges become more important in the absence
of the removed one. Considering the objective of the current study, we solely remove international
routes whose origin is in Brazil. Those come from the flight-level data from Anac, introduced in the
Data section. We selected the flights from 2022 and 2023 that had more than 50 departures in both
years combined. Removing routes that are no longer operational, we have 109 active routes. The idea
here is the following: every edge is removed one by one, and, after the removal, the redundancy index
is re-estimated for all remaining edges in the network. Given this setup, we can calculate for which
edges the redundancy index increased and, consequently, its importance, and estimate an average
increase in travel time in all paths that contained the disconnected edges.

Table 3 presents the 10 routes which removal result in the highest traveling time increment.
The flight between Belém and Pamaribo leads the way, with a 260% rise in travel time due to its
withdrawing. Although the route is not a relatively significant one in terms of volume™®, the exercise
shows how its removal has a high impact in the network. We can also see that the flight Panama
(PTY) to Pamaribo (PBM) ends being the one which importance increases the most. It also interesting
to point out how the extraction of the route Sao Paulo (GRU) - Johannesburg (JNB) impacts a whole
path, augmenting the role of the Sdo Paulo (GRU) - Luanda (LAD) - Johannesburg (JNB) pathway. In
some cases, the route that sees its role expand might be a domestic one, given that demand may be
redirected to other airport within the domestic network. One example of that is the route Porto Alegre
(POA) to Santiago (SCL), where the Porto Alegre (POA) to Curitiba (CWB) ends up being the one with
the highest increase in importance.

10 These are Dubai, Doha, Istanbul, Addis Ababa and Los Angeles.

1 Belém, Brasilia, Belo Horizonte, Fortaleza, Rio de Janeiro, Sao Paulo, Natal, Porto Alegre, Recife, Salvador and Cam-
pinas.

12 Its 91th out of 172 in terms of seats in 2023.
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Table 3 - Routes with the highest increase in travel time due to removal

Origin | Origin City | Destination | Destination Time Benefited Benefited Benefited
Airport Airport City Increase (%) Route Route Origin Route
Destination
BEL Belém PBM Pamaribo 260% PTY > Panama Pamaribo
PBM
GRU Sao Paulo LAD Luanda 60% GRU > Sao Paulo | Johannesburg
JNB
GRU Sao Paulo PDP Pamaribo 56.2% AEP > Buenos Aires Punta del
pPDP Este
MAO Manaus PTY Panama 52.7% CNF > Belo Panama
PTY Horizonte
GRU Sao Paulo JNB Johannesburg 48.6% GRU > Sao Paulo Luanda
LAD
GRU Sao Paulo JNB Johannesburg 48.6% LAD - Luanda Johannesburg
JNB
IGU Foz do SCL Santiago 48.3% FLN > Floriandpolis Santiago
Iguacu SCL
POA Porto Alegre SCL Santiago 43.3% POA > Porto Alegre Curitiba
cwB
GRU Sao Paulo Wi Santa Cruz 40.8% ASU > Asuncion Santa Cruz
wvi
FLN | Florianopolis AEP Buenos Aires 39.65% CWB - Curitiba Buenos Aires
AEP

Source: Own Elaboration (2025).

When the analysis shifts to routes which removal exercises the lower impact in terms of

extension of travel time, a few patterns stand out. Table 4 sums up the results. Excluding the route

Brasilia (BSB) to Lisbon (LIS), all the remaining ones its origin is in the Southeast region of Brazil. This

is due to this region being the one with the more central airports (Couto et al., 2015) and, since these

places are somewhat close, alternatives to the removed routes are not time costly. Another point is

that Sao Paulo (GRU) and Rio de Janeiro (GIG) are, most of the time, the closest alternative to each

other. The proximity™ and the fact that these are the largest international airports in the country
supports this fact.

13 Its, on average, an one hour flight.
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Table 4 - Routes with the lowest increase in travel time due to removal

Origin | Origin City | Destination | Destination | Time Increase | Benefited | Benefited Benefited
Airport Airport City (%) Route Route Route
Origin Destination
GIG Rio de FCO Rome 4.6% GRU - FCO | Sao Paulo Rome
Janeiro
GRU Sao Paulo LHR London 4.6% GRU - LHR | Sao Paulo London
GRU Sao Paulo FRA Frankfurt 4.6% GIG > FRA Rio de Frankfurt
Janeiro
VCP Campinas MCO Orlando 49% BSB > MCO | Brasilia Orlando
GRU Sao Paulo JFK New York 5.3% GIG = JFK Rio de New York
Janeiro
VCP Campinas LIS Lisbon 5.3% CNF > LIS Belo Lisbon
Horizonte
GIG Rio de FRA Frankfurt 5.5% GRU - FRA | Sao Paulo Frankfurt
Janeiro
CNF Belo FLL Fort 5.8% MAO - FLL Manaus Fort
Horizonte Laudardale Lauderdale
BSB Brasilia LIS Lisbon 5.9% NAT - LIS Natal Lisbon
GRU Sao Paulo CDG Paris 6% SSA - CDG | Salvador Paris

Source: Own Elaboration (2025).

Table 5 presents the increase in travel time and the benefited route from the exclusion of

the 10 routes with the higher volume of passengers in 2023, considering flight-level data from Anac.

This table shows how the methodology here implemented can help in the identification of relevant
airports in the network. Although Curitiba (CWB) is not a very important airport™ it is a significant

alternative to passengers traveling to destinations in South America, such as Buenos Aires (EZE, AEP)
and Santiago (SCL).

Table 5 - Routes with the highest volume of passengers in 2023

Origin | Origin | Destination | Destination Time Benefited Benefited Benefited
Airport | City Airport City Increase (%) Route Route Origin Route
Destination
GRU Sao SCL Santiago 10.6% GRU - CWB | Sao Paulo Curitiba
Paulo
GRU Sao AEP Buenos 16.2% GRU - CWB | Sao Paulo Curitiba
Paulo Aires
GRU Sao MIA Miami 7.3% BSB > MIA Brasilia Miami
Paulo

14
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GRU Sao EZE Buenos 26.2% CWB = EZE Curitiba Buenos Aires
Paulo Aires

GRU Sao LIS Lisbon 12.8% GRU - CNF | Sao Paulo CNF
Paulo

GIG Rio de EZE Buenos 26.8% FLN - EZE | Florianopolis | Buenos Aires
Janeiro Aires

GRU Sao MAD Madrid 61% SSA - MAD Salvador Madrid
Paulo

GRU Sao CDG Paris 6% SSA - CDG Salvador Paris
Paulo

GIG Rio de SCL Santiago 211% CWB - SCL Curitiba Santiago
Janeiro

GRU Sao PTY Panama 17.4% BSB - PTY Brasilia Panama
Paulo

Source: Own Elaboration (2025).

4.3 Practical exampleTo show the full extension of the methodology presented in Section (4.),
we consider an example based on the failed proposed merger between International Consolidated
Airlines Group (IAG) and Air Europa Holding, S.L. (Air Europa)®. According to the European
Commission and Cade, the transaction could reduce competition on long-haul routes between
Madrid and South America, on which both parties offer a direct connection and face competition
from only a few other competitors with a nonstop connection. In its analysis, SG/CADE defined the
relevant geographical market as the routes: Sdo Paulo/Guarulhos - Madrid/Barajas (GRU-MAD); Sao
Paulo/Guarulhos — Barcelona/ELl Prat (GRU-BCN); Sdo Paulo/Guarulhos - Londres (GRU-LON); Rio de
Janeiro/Galedo - Madrid/Barajas (GIG-MAD); Rio de Janeiro/Galedo - Londres (GIG-LON); Salvador -
Madrid/Barajas (SSA-MAD). The routes through London were considered indirect. SG/CADE outlined
competitive concerns on the GRU-MAD route. The criteria for the consideration of indirect routes
were routes whose travel time would add up to 5 hours. Our methodology differs from this as it
considers a time increase compared to the shortest path, not a fixed time increase.

Looking at the flow of passengers between Brazil and Madrid, Figure 1 presents the whole
network connecting Brazil to Madrid. For this calculation, only the origin-destination pairs whose final
destination was Madrid were used.

15 Case M.11109 in the European Commission and Process No. 08700.004702/2023-81 in Cade.

REVISTA DE
24] DEFESA DA
CONCORRENCIA



Figure 1 - Brazil - Madrid network

Source: Own Elaboration (2025).

The reason why Salvador is the one with the highest value is its distance from Madrid. While
Sao Paulo and Rio de Janeiro are 8355 and 8124 kilometers away from the Spanish capital, 6915
kilometers separate Salvador from Madrid, resulting in a reduction of travel time of about 100 minutes.
Another reason is that Salvador is relatively close to other cities in Brazil, making the city a feasible
connection. Although an interesting result, this also highlights a limitation of our methodology, since
distance (travel time) is the only factor taken into account.

Additionally, we only observe Portugal (especially Lisbon) as a connection to Madrid within
Europe, not also London, as indicated by Cade. First, this could be due to a low selected value for. A
higher value could make other cities in Europe, such as London, Paris, and Frankfurt, viable options but
at the same time could increase the number of domestic connections, which might not be reasonable.
Although Lisbon might present itself as an alternative, the limitation of our study does not allow for
any extrapolation of the results. A major factor that is not considered in our analysis is the capacity
of the airports, which could curb any deviation in demand.

Expanding the analysis, we can observe the impact of the route when we consider the full
network, not only the one leading to Madrid. For that, we simulate the removal of the GRU-MAD route
and then recalculate the redundancy index.
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Figure 2 - GRU-MAD impact network

Source: Own Elaboration (2025).

As can be seen from Figure 2, the removal of the GRU-MAD route has a worldwide impact. 157
routes available in our dataset suffer an increase in their redundancy index. At the same time, 39 routes
are negatively affected, most of which Madrid is the origin. This simple exercise exemplifies how the
adoption of a network approach can enhance the analysis in the aviation sector and how a traditional
analysis might not paint the full picture as it misses the direct and indirect network effects. Taking the
example above, an increase in concentration on the selected route could have a negative impact on
many other routes and, consequently, passengers. Domestic routes, which play an important role in
feeding international routes, could see higher prices due to the deviation in demand from passengers.
This simple example shows how a traditional analysis might miss some of the ripple effects of a change
in conditions in a route. Companies which operate on important routes may have a higher dominant
position than what is captured by their market share, in such a way that an O&D approach would
underestimate the merger effects. On the other hand, if the company operates on a limited network, its
position might be reduced, even though it has a high market share in a route. This goes for the analysis
of a merger’s efficiencies as well. Increasing returns due to network effects (Arthur, 1994) could justify
an operation, as the airline may become better positioned to optimize its network.

Once more, itisimportant to stress the limitations of the results. The goal here is to implement
network theory as an alternative to discussions involving the aviation industry. The absence of prices
in our analysis curtails any stricter interpretation of alternative routes or paths as actual substitutes.
It can only show paths the passenger would be willing to take, say the price was the same for all
routes. Therefore, with detailed price data for each route, the analysis could be expanded to account
for a more realistic passenger behavior and to understand substitution not only as a factor of the time
of travel, but as the price as well. In this case, the metric would cover not only the amount of time that
passengers would be willing to elongate their travel time, but also how much they would be willing to
spend on a longer flight.
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5 SUPPLY SUBSTITUTABILITY

In the antitrust context, the ability of dominant players to exercise market power on routes
under their control should not be analyzed solely from the demand perspective. This is because,
even if consumers consider alternative routes unfeasible — leading to significant and non-transitory
increases in air ticket prices on the route under review — there would still be the possibility, from
the supply side, that competing airlines might start operating on the route in question due to the
increased profitability initially generated by this fare increase. Thus, this section aims to analyze
the substitutability of the supply of airline seats in the post-pandemic context from two distinct yet
complementary perspectives: one qualitative and the other quantitative.

In the qualitative analysis, evidence is presented regarding the challenges airlines face in
increasing capacity in the post-pandemic scenario, highlighting the implications for the sector’s
competitive dynamics. As discussed in the next subsection, the contraction in demand for new aircraft
during the pandemic crisis - due both to uncertainties about sector recovery and to the substantial
increase in airlines’ leverage - combined with the difficulties faced by major global wide-body aircraft
manufacturers (Boeing and Airbus) in meeting backlogged orders, has brought this issue to the
forefront of antitrust authorities’ attention.

The quantitative analysis employs empirical exercises based on a route network construction
methodology to illustrate recent patterns of network expansion in the post-pandemic period and
assess their potential impact on the competitive dynamics of the sector.

5.1 Qualitative analysis

From a supply perspective, antitrust authorities and academics in their analysis of merger
cases and or competition analysis involving commercial airline sector have historically focused
their analysis on airport infrastructure availability and regulatory mechanisms for slot allocation at
coordinated airports - the approach taken in Bilotkach and Lakew’s work (2014) - without adequately
considering whether new entry would be economically feasible given traffic flows and hub economics
(Nannes, 1999).

However, the fact that the European Commission’s ex-post assessment concluded that the
divestiture of slots alone has not been sufficient to remedy competitive harm (Richen, 2024; Ibitoye,
2023) has shed light on the need for additional antitrust remedies that take into account network
effects and, implicitly, the availability of the assets necessary to ensure the timely and effective entry
of a new competitor on the routes under antitrust scrutiny. According to Chen (2024, p. 331), “[...] if
there is not enough perfect transfer network and passenger flow, even if some slots are released,
other airlines will not take over, but in a short time, the choice of passengers will be reduced, and
the fare will not be lower.” Following this new guidance, in the case of the merger between Lufthansa
and ITA, approved by the European Commission on July 3, 2024, the Commission imposed as one of
the conditions for the approval of the transaction that the parties must make available to one or two
rival airlines the necessary assets to enable them to start non-stop flights between Rome and Milan
and certain airports in Central Europe (European Commission, 2024). Similarly, in the merger between
Korean Air and Asiana Airlines concluded in 2024, the European Commission imposed remedies
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extending beyond traditional slot divestitures. These included the sale of Asiana’s cargo division to
Air Incheon and the transfer of five Airbus A330 aircraft along with approximately 100 pilots to T'way
Air, a South Korean low-cost carrier. This support enabled T'way to commence direct flights between
Seoul and key European cities such as Paris, Rome, Frankfurt, and Barcelona, thereby preserving
competition on these routes (Min-Hyung, 2023).

In Brazil, the most recent and emblematic case analyzed by antitrust authority Cade was
Gol-Webjet merger case™, in which has been imposed for the applicants a performance commitment
agreement (TCD) for a four-year period establishing a requirement to maintain 85% efficiency in the
use of slots at Santos Dumont Airport in Rio de Janeiro (SDU). This aimed to prevent slot idleness
granted to the company by Anac”.

However, the current post-pandemic period indicates that there is no shortage of slots at
Western airports, and according to (Transforming [...], 2023), this overall situation is not expected
to change until 2030. Therefore, it can be stated that the scarcity of airport infrastructure does not
currently represent a significant obstacle to competition, which means that the mandatory allocation
of slots would most likely be an ineffective antitrust remedy to promote competition

The recovery of the international aviation sector starting in 2023 has led airlines to face
substantial challenges in expanding their routes (as networks links) or increasing flight frequencies
(corresponding to an increase in the intensity of existing routes) due to a limited supply of new
aircraft. This supply crisis is mainly due to a combination of two factors: (i) a decrease in demand
for new aircraft during the pandemic crisis, driven by uncertainties about the sector’s recovery and a
substantial increase in airlines’ leverage; and (ii) difficulties faced by major global wide-body aircraft
manufacturers (Boeing and Airbus) in meeting backlogged orders.

Regarding factor (ii), it is worth highlighting the specific challenges faced by each aircraft
manufacturer. In the case of Boeing, the American company has been experiencing an internal crisis
since 2018, both reputational and operational, caused by the accidents involving the Boeing 737
Max, which have impacted its production and delivery rates even before the pandemic. The crisis
resurfaced in early 2024 when an emergency door on a Boeing 737 Max 9 jet detached during takeoff
on a flight operated by Alaska Airlines (Relatorio [...], 2024). Following the incident, the Federal Aviation
Administration (FAA), the U.S. aviation regulatory agency, opened an investigation into the case and
set a monthly production limit of 38 new aircraft for the model, below the delivery rate of 45 units
reached before the latest incident (in November 2023) and the target of 57 aircraft set by Boeing for
July 2025 (Crumley, 2024). Given this situation, the average delivery time for Boeing aircraft reached
16.9 years in the first quarter of 2024, almost double the average time of seven years observed in 2018.

The crisis at the American manufacturer, combined with the post-pandemic recovery of
the aviation sector, has benefited competitor Airbus. However, the manufacturer is encountering
difficulties in meeting aircraft delivery targets and reducing the average order lead time. In the first
quarter of 2024, the company had an order backlog of 8,626 aircraft, with annualized deliveries of

16 Process No. 08012.008378/2011-95.

17 Similarly, in the LATAM-IAG Merger Case (Process No. 08700.004211/2016-10), Cade held that various remedies should
be imposed on the applicants to ensure competition on relevant international routes and pass any operational efficiencies on
to passengers. As a structural remedy, the ACC (Merger Control Agreement) required applicants to make slots available, free of
charge, to a potential market entrant at a London airport of the entrant’s choice for a period of 10 years, for use in daily nonstop
f lights departing from Guarulhos Airport in Sao Paulo.
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568 during the period, resulting in an estimated average delivery time of 15.2 years (Faury; Toepfer,
2024), compared to an average of 8.7 years observed in 2018. Since the delivery pace was weaker at
the beginning of 2024, if the target of delivering 800 aircraft is met this year (and without considering
the addition of new orders), the indicator would drop from 11.7 recorded in 2023 to 10.8 in 2024, still
above the level observed before Boeing's crisis.

Given the scenario presented, the main concern from an antitrust perspective is that new
competitors’ entry into air routes could be hampered by the scarcity of new aircraft, not only due to
the backlog and delays in deliveries by major manufacturers but also due to the increased bargaining
power of leasing companies, which tend to raise leasing contract costs. This has asymmetric impacts
on potential new entrants, which typically have a smaller scale of operations.

Evidence suggests that aircraft delivery delays have already compromised the expansion of
the aviation sector. At the end of October 2024, Lufthansa announced the suspension of its Sao Paulo-
Munich route, which was set to start in December 2024, due to a lack of aircraft (Pdlo Janior, 2024).

Far from being isolated cases, capacity saturation can be observed through the seat
occupancy rate of flights operated in the Brazilian market. According to Anac’s 2023 Annual Report,
annual load factor (RPK/ASK) reached 85.4% last year, the highest level at least since 2005. According
to a BNDES study (Gomes; Fonseca, 2014, p. 135), a rate above 85% indicates that ‘[...] as this indicator
is an average, the company will already be leaving people on the ground or losing passengers to the
competition (saturation point, spill)’.

This is thus a case of 'expansion under scarcity’, which should serve as a warning to antitrust
authorities regarding the timeliness of increasing seat supply on evaluated routes, even by incumbents
themselves. Although this indicator above 80% was observed in several years in the last decade,
the long waiting list for aircraft delivery from major global manufacturers should be considered,
indicating that this saturation cannot be resolved in the short term.

5.2 Quantitative analysis

At first glance, one might say that airlines have full flexibility in managing their respective
fleets, since, unlike most capital goods, aircraft can be moved to different airports in a matter of hours
to achieve higher returns on more profitable routes. However, this theoretical possibility does not
take into account various operational, regulatory, and strategic constraints that significantly reduce
this flexibility in practice.

Given the practical difficulty of obtaining profitability levels per route for each airline - and
thus identifying the effects on aircraft reallocation - the issue was reformulated from a network
perspective, aiming to understand the extent to which airlines reallocate their flights intensively
(through the reallocation of the existing fleet) and extensively (through the addition of new aircraft),
regardless of the underlying motivations. The initial hypothesis of this study is that, for various
reasons, airlines do not tend to substantially change their fleet in response to short-term changes;
therefore, new destinations would largely be added through the introduction of new aircraft.

18 American Airlines, in turn, announced at the end of June this year that it decided to pause hiring new pilots until the
end of 2024 due to delayed aircraft deliveries by Boeing (American [...], 2024). Similar announcements had been made months
earlier by Delta Air Lines and United Airlines (Schlangenstein; Beene, 2024).
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From a conceptual standpoint, in this case, the network is formed by the connection (routes)
between origin and destination airports (network nodes), with edges represented by 4 and the weight
P, which reflects the strength or importance of the connection between network nodes, represented
by the number of flights or the quantity of seats offered. Based on these measures, it is possible to
derive network evolution indicators.

The first indicator pertains to the variation in the number of edges (44), which consists of
the absolute expansion of the network in an extensive manner. The variation in the number of edges
weighted by seat offer gives (4PA). The weight variation (AP) represents the change in the total weight
of the network’s edges. Based on these metrics, it is possible to construct indicators to verify the
network’s evolution pattern. Figure 1 shows a hypothetical case of extensive network expansion, with
the addition of destination E with weight 1.

Figure 3 - Network expansion with an inclusion of new destination

Source: Own Elaboration (2025).

As can be seen, the addition of the new destination to the network results in 44 =4PA = 1 and
AP = 1. With this, the extensive network expansion indicator (x) can be obtained, calculated by the
following algebraic expression:

AT+ DPN(E+1) =3 A+ DP(t+ 1)

j=1
X =
k=1 Pt +1) — Yk_1 Pe()

PN+ -3 PP(t+1)  pA

X = = —
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On the condition that the denominator is not equal to zero:

n n
EPk(t+1) _ Zpk(t) — AP #0
k=1 k=1

where A/ is the i-th added edge; A’ is the j-th removed edge; P represents the i-th weight of
the added edge i; P’ represents the j-th weight of the removed edge j; P, represents the weight of the
edge k; PA represents the contribution of the weights of the new edges (net) to the network flow; z is
the number of edges added to the network in period ¢ + 1; g is the number of edges removed from the
network in period ¢t + 1; n is the total number of edges (or weights) in the network and t is the initial
or reference period.

In this way, it is possible to determine the extent of a network expansion in a selected period
through the allocation of flows (weights) between the new edges (in net terms) and the pre-existing ones.

It should be noted, therefore, that the weights of the new edges are considered to explain
extensive expansion, not just the absolute variation of the edges. This means that the emergence
of a new route, which from the beginning has a higher frequency of flights during the evaluation
period (t), is classified by indicator x as extensive growth. Any subsequent intensification of the new
route’s usage in a following period (t + 1), thus, is considered intensive expansion. This differentiation
is justified because, in most cases, there is a minimum efficient scale for operating a given route,
depending on the commercial strategy and passenger demand profile. For example, on a route with
a predominantly business-travel profile, it is assumed that there is a higher preference for airlines
with a higher flight frequency, since in the event of a flight cancellation, there are greater chances of
reallocating passengers to another flight with the least possible delay. Another scenario occurs with
an airline offering a particular destination as a connection from a longer route, with the decision on
the number of flights to be offered being conditioned to the latter.

In practical terms, the indicator x for the hypothetical case in Figure 3 is calculated as follows:

1-1-0

=1
1

X

This means that the entirety of the new flow (route or seat availability) has been allocated to
the new edge (in net terms). If the new route were to emerge with a weight of 2, the same value for the
indicator x would be obtained:

_1-2—0_1
X = 5 =

Additionally, another way to assess the network’s evolution pattern is related to the network
density variation indicator (d), obtained through the following algebraic expression:

k=1Pr(t+1) _ Yie=1Pr(t) _ k=1 Pp(t+1)
e At +1) YR Ar(t) R Ar(t+1)

Taking the example listed in Figure 1, we obtain that:

Ad =
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Ad = =2 - 2333 = —-0,333

Based on the Anac database, it was possible to perform the calculations of the presented
metrics. To reduce the chances of AP = 0, which would make the relative extensive network expansion
indicator (x) unsolvable, the seat offer of the routes was considered as the weight variable for the
network edge, rather than the flight frequency on each route.

Regarding the time frame, due to the limitation of information on fleet size and type, as well
as the use of aircraft during the COVID-19 pandemic period for the restoration of supply, the analysis
considered the 2022-23 biennium and the isolated year of 2023 for this purpose.

Based on the Figure 4, changes in the evolution of the air traffic network during the period
from 2017 to 2023 can be observed. In the second quarter of 2020, the first period under the full
impact of the crisis in the aviation sector caused by the COVID-19 pandemic, it is observed that all
metrics were negative (and significantly, based on absolute values), indicating a contraction in both
the number of destinations and/or origins (44) and the additional seat offer (PA), as well as the total
seat offer (4P), which constitute the weights of each network edge. In this case, there was a decrease
in network density, given the disproportionate reduction in the total seat offer relative to the number
of edges. Similarly, during the recovery periods (2020-Q2 and Q3; and 2021-Q4 to 2022-Q1), all metrics
displayed positive values, reflecting both extensive expansions, marked by the addition of new edges
to the network, and intensive expansion, characterized by an increase in network density.
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Figure 4 - Results of the variation in selected international flight network metrics — quarterly
variation compared to the immediately preceding period (2017 to 2023)

Source: Own Elaboration (2025).

Note: Green circle with a check mark inside: non-negative values; red circle = negative values.

Figure 5 shows the accumulated quarterly variations for the selected periods of the different
network metrics. The objective of this empirical exercise isto compare the period immediately following
the pandemic crisis with the most recent recovery phase of the air sector (after the most pronounced
recovery phase of air traffic). For this purpose, the following longer periods (highlighted in bold) were
selected: (i) before the pandemic crisis: from the second quarter of 2017 to the first quarter of 2020; and
(ii) the recent recovery phase: from the first quarter of 2022 to the fourth quarter of 2023.

Figure 5 — Results of the variation in international flight network metrics for selected periods - Anac data

Source: Own Elaboration (2025).
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Regarding period (i), an initially counterintuitive result is observed, as there is a simultaneous
increase in the number of net edges (44 = 34) and a reduction in the contribution (in terms of seat
offer) of these same edges. The explanation for this is that, even though two new edges with weight
1 are added, the fact that one edge with weight 4 is simultaneously removed is enough to make PA
negative (-2), even though 44 is positive (+1).

Due to the negative result in period (i), and in order to compare the previous growth profile
of air traffic with the more recent period, the same metrics were calculated for periods (i.1) Q3 2018
to Q12019 and (i.2) Q3 2019 to Q1 2020, which present a more consistent growth scenario (before the
pandemic) for analytical purposes. The results show different intensities of contribution from the new
net edges to network expansion, with period (i.1) showing an extensive network expansion indicator
(x) of 13%, while in period (i.2) the weighted contribution of new net edges was 43%. However, it should
be noted that in absolute terms (PA), the contribution of the new net edges was significantly higher
in period (i.1) compared to period (i.2), which may indicate a percentage closer to typical scenarios of
air sector expansion or a specific growth pattern during the analyzed period.

In the 2022-23 biennium, it was found that the indicator x reached 8.3%, a percentage lower
than that of periods (i.1) and (i.2) before the pandemic. However, when calculating the same metrics
only for 2023, it was found that the indicator x for that period was 11.8%, which is very close to the
value observed for the periods before the pandemic. Thus, it is understood that, based on the data
available up to 2023, it can be concluded that no significant shift in the growth pattern of the network
in the international air sector, concerning flights departing from or arriving in Brazilian territory, can
be identified considering the current scenario.

To deepen the understanding of the dynamics of the international flight network, dispersion
measures were calculated for the network metrics AP and APA to identify possible breaks in the
pattern in the post-pandemic period, as shown in Figure 6.

Figure 6 — Results of the dispersion measures for the network metrics AP and x for the selected
periods - Anac data

Source: Own Elaboration (2025).

As observed, there is a notable change in the dispersion measures during the post-pandemic
period. The coefficient of variation (CV) of AP decreased to 0.9 in the 2022-23 biennium, compared
to 17.6 in the 2017-Q2 to 2020-Q1 period. Furthermore, with the reduction of the CV, this indicator,
which was previously much higher than that of PA (5.1 in absolute terms) in the initial period, is
now lower than the CV of 1.6 for PA in the post-pandemic period. To explain these results, several
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hypotheses can be outlined, such as asymmetric shock effects (oil prices, geopolitical factors, etc.)
affecting the dynamics of the sector’s operations. However, one plausible explanation is a lower risk
appetite among airline companies - many of which are financially more fragile - for taking on the
risk of increasing seat capacity during the recovery phase of the sector. Another factor is that the
unavailability of aircraft might be discouraging airlines from entering new routes (even though the
subsequent result could be an exit later), which explains the reduction of the CV of PA as well as AP.
From an antitrust analysis perspective, the main contribution of this article is to highlight that there
may have been structural changes in the post-pandemic scenario that could negatively affect the
competitive dynamics of the sector, which would require more detailed and in-depth analyses within
the scope of concentration analysis in the sector.

6 CONCLUSION

In relation to demand-side substitutability, the analysis focused on identifying key routes and
assessingalternativesin Brazil's international aviation network. Two main evaluations were conducted:
one on the redundancy index, which highlighted important routes based on their contribution to
multiple paths, and another on the impact of removing international flights from Brazil on alternative
routes and travel times.

The redundancy index revealed that routes to Santiago and Buenos Aires, even from less
trafficked cities, were crucial, while European routes, particularly to Lisbon, were dominant. Most
origin-destination pairs (91.4%) had alternatives, suggesting good connectivity, though limited pricing
data prevented a deeper understanding of route substitutes.

As a result of the edge removal analysis, it is evident that the elimination of specific
international routes originating in Brazil can have significant ripple effects across the entire network.
Routes that may appear to be of lesser importance in terms of passenger volume can still play a crucial
role in the overall connectivity, with some removals leading to substantial increases in travel time. This
highlights how interconnected the aviation network is with certain flights, despite low traffic, acting as
critical links that affect the redundancy of other routes. Conversely, the removal of high-traffic routes
often results in only marginal increases in travel time, especially when alternative routes from central
hubs like Sao Paulo and Rio de Janeiro are available. These insights underscore the importance of
considering network dynamics when assessing the impact of route discontinuations. Additionally,
the findings have relevance for the antitrust context, where the European Commission’s approach of
defining relevant markets by point-of-origin and point-of-destination pairs aligns with the analysis
presented here, emphasizing the strategic significance of specific routes within the broader network.
Further research could expand this framework to include a wider range of affected routes and explore
their implications on network structure and competition. Another important finding is that, when
accounting for network effects, the impacts of a merger might be better estimated, as it considers
not only the impact in competition for a route, but for a larger scope. The same goes for analyzing
network synergies. A traditional approach might miss some of the positive impacts of the airlines’
network optimization.

In relation to supply-side substitutability, the initial hypothesis of this study posited that
airlines would not substantially alter their fleets in response to short-term changes; therefore, new
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destinations would primarily be added through the introduction of new aircraft. However, our findings
suggest that the evolution of the air traffic network in the post-COVID-19 period has not yielded
conclusive results. A comparison of pre- and post-pandemic growth periods reveals that the extensive
expansion indicator (x) reached 8.3%, which is lower than the values observed in various pre-pandemic
periods. However, when the same metrics were calculated for 2023 alone, the indicator x for that period
was 11.8%, closely aligning with values seen in the pre-pandemic periods. Thus, it is not possible to
discern any significant change in the growth pattern of the network within the international air sector
for flights departing from or arriving in Brazilian territory under the current conditions.

Conversely, the dispersion measures applied to certain network metrics reveal a clear shift in
behavior patterns in the post-pandemic period. While numerous hypotheses can be considered, one
plausible explanation is a reduced risk appetite among airlines, many of which are financially more
fragile, making them less inclined to increase seat availability during the sector’s recent recovery
phase. Another contributing factor could be the unavailability of aircraft, which may be discouraging
airlines from entering new routes, even if this leads to eventual exits, as pointed out in the qualitative
analysis section.

From an antitrust analysis perspective, the data suggests the potential for structural changes
that could negatively impact the competitive dynamics of the air sector. Therefore, ongoing studies
and detailed analyses are necessary to assess from the demand side the potential influences of the
hub-and-spoke model on consumers’ route selection, given that flight frequency is a significant factor
in choosing an airline. On the supply side, there is a need to deepen the analysis of metrics behavior,
aiming to link them with other relevant variables, such as aircraft occupancy rates and profitability
changes of airlines, which can be influenced by fluctuations in oil prices.

From a regulatory perspective, understanding competitive dynamics through network theory
applied to the airline sector enables regulators to act in ways that prevent strategic behavior related
to slot usage. For instance, an incumbent airline could transfer flights from one airport to another with
the sole purpose of maintaining its dominant position at the latter, where slots are more contested.
This could lead to the creation of artificial hubs and harm the competitive process.

From an academic standpoint, the application of network theory to the analysis of competition
in the airline sector opens new avenues for understanding market dynamics beyond traditional
frameworks. By capturing the structural interdependencies between routes - and their recent
transformations in the post-pandemic period - this study sheds light on the multiple dimensions
that can influence competitive outcomes. Future research is needed to integrate both demand- and
supply-side aspects into a unified framework, including operational constraints (such as airport
capacity and slot availability) as well as dynamic games of entry deterrence (Aguirregabiria; Ho, 2010),
to simulate the potential impacts of mergers and acquisitions in the commercial aviation sector. To
this end, it is essential to improve the public database of international flights maintained by Anac,
in order to incorporate all passenger connections and enable integration with the airfare pricing
database published by the regulatory agency.
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