Legislation

Brazilian antitrust law’
(Law # 8884)

LAW # 8884 OF JUNE 11, 1994

(OFFICIAL GAZETTE OF THE FEDERAL EXECUTIVE,
JUNE 13, 1994)

Changes the Administrative Council for Economic
Defense — CADE into an independent agency, regulates
antitrust measures and makes other provisions.

THE PRESIDENT OF THE REPUBLIC:

I hereby make known that the Congress decrees and I sanction the fol-
lowing Law:

TITLE I
GENERAL PROVISIONS

CHAPTER I
OBIJECT

Article 1. This Law sets out antitrust measures in keeping with such
constitutional principles as free enterprise and open competition, the social
role of property, consumer protection, and restraint of abuses of economic
power.

Sole Paragraph. Society at large is entrusted with the legal rights pro-
tected herein.

CHAPTER 11
TERRITORY

Article 2. Without prejudice to any agreements and treaties to which
Brazil is a party, this Law applies to acts wholly or partially performed within
the Brazilian territory, or the effects of which are or may be suffered therein.

Sole Paragraph. Foreign companies that operate or have a branch,
agency, subsidiary, office, establishment, agent or representative in Brazil
shall be deemed situated in the Brazilian territory.

1 Updated until november 5, 1998.
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TITLE 1
THE ADMINISTRATIVE COUNCIL FOR
ECONOMIC DEFENSE — CADE

CHAPTER I
INDEPENDENT AGENCY

Article 3. The Administrative Council for Economic Defense —
CADE, an agency with authority throughout the Brazilian territory and created
by Law #4137 of September 10, 1962, shall henceforth become a federal inde-
pendent agency (autarquia federal) reporting to the Ministry of Justice, with
headquarters and jurisdiction in the Federal District, and duly commissioned
for performance of the duties set forth herein.

CHAPTER II
THE CADE BOARD

Article 4. The CADE Board shall be composed of a President and six
Board Members chosen from among citizens older than thirty years of age re-
puted for their legal or economic knowledge and unblemished reputation, duly
appointed by the President of the Republic after their approval by the Senate.

Paragraph 1. The term of office of the President and Board Members
shall be two years, one reelection being hereby permitted.

Paragraph 2. The President and Board Member duties shall be dis-
charged on an exclusive basis; accordingly, no overlapping of positions will be
permitted, unless otherwise provided for in the Constitution.

Paragraph 3. In the event of resignation, death or termination of a
CADE President, the senior or eldest Board Member (in this order) will take
office as President until further appointment thereof, without prejudice to
his/her corresponding duties as Board Member.

Paragraph 4. In the event of resignation, death or termination of a
CADE Board Member, a new Board Member shall be appointed for the re-
maining term of office of the replaced member.

Paragraph 5. In the events set forth in the preceding paragraph or upon
expiration of the terms of office of the councilmembers, the Council shall be
reduced to less than the number established in article 49, the time frames set
out in articles 28, 31, 32, 33, 35, 37, 39, 42, 45, 46, sole paragraph, 52, para-
graph 2, 54, paragraphs 4, 6, 7 and 10, and 59, paragraph 1 of this Law shall be
considered automatically interrupted, and the case development shall be sus-
pended, and the new terms shall begin immediately after restructuring of the
quorum.
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Article 5. The CADE President or Board Members may only be
ousted by a decision of the Senate, a request of the President of the Republic, as
aresult of unappealable criminal sentencing of any such member for malicious
crime, or in light of disciplinary action as set forth in Law # 8112 of December
11, 1990 and Law # 8429 of June 2, 1992, as well as owing to violation of any
of the limitations dealt with in article 6 hereof.

Sole Paragraph. Any CADE Member’s absence at three consecutive or-
dinary meetings, or twenty intermittent ordinary meetings, shall cause auto-
matic termination of his/her term of office, except for leaves of absence duly
approved by the CADE Board.

Article 6. The President and Board Members shall not:

I — receive fees, percentages or other compensation in any way or
on any pretext;

IT — act as a self-employed workers;

Il — participate — as controlling parties, officers, managers,
agents or attorneys in fact — in any civil, commercial or like companies;

IV — render opinions on matters of their specialty, even if on a theo-
retical basis, or act as advisors to companies of any kind;

V' — avail themselves of the media to render opinion on cases pend-
ing decision, or otherwise disparage orders, votes or sentences handed down
by the courts, except for critique in case records, technical works or in the exer-
cise of court duties; and

VI — carry out politics or party-oriented activities.

CHAPTER III
AUTHORITY OF THE CADE BOARD

Article 7. The CADE Board shall:

I — ensure compliance with this Law and its regulations, as well as
with the Board internal rules;

I — resolve on purported violations of the economic order, and ap-
ply the penalties provided for by law;

[IT — resolve on proceedings instituted by the Economic Law Office
— SDE of the Ministry of Justice;

IV — resolve on ex officio appeals from the SDE Secretary;

V — order that action be taken in restraint of violations of the eco-
nomic order within the term scheduled therefor:
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VI — approve both the cease-and-desist commitment (compromisso
de cessagdo de pratica) and the performance commitment, as well as order
SDE to monitor compliance therewith;

VII — judge appeals against preventive action adopted by SDE or by
the Board reporting official;

VIII — make its decisions known to interested parties;

IX — request information from individuals, agencies, authorities and
other public or private entities, with due regard for the confidentiality ensured
such information pursuant to law, if any, as well as determine the investiga-
tions required for performance of its duties;

X — request from the Federal Executive Branch agencies and from
state, municipal, the Federal District and territorial authorities the taking of all
acts required for compliance with this Law;

X1 — retain the performance of examinations, inspections and stud-
ies, approving the respective professional fees and other expenditures on a
case-by-case basis, all of which shall be borne by the company if it is eventu-
ally punished under this Law;

XII — analyze acts or conducts under any circumstance, subject to ap-
proval thereof pursuant to article 54 below, and establish a performance com-
mitment as the case may be;

XIII — request court execution of its decisions pursuant to this Law;
XIV — request services and staff from any federal public agencies or
entities;
XV — determine the adoption of administrative and court action by
the CADE Attorney General Office;

XVI — sign contracts and agreements with Brazilian agencies or enti-
ties, and advance to the Minister of Justice for approval any such documents
that are to be signed with foreign or international organisms;

XVII — answer consultations on matters within its sphere of authority;
XVIII — make the forms of violation of the economic order known to
the public;

XIX — draft and approve its internal rules on operations, criteria for
resolutions, and organization of in-house services, including for the purpose of
establishing the recess of the Board and the Attorney General Office on ac-
count of vacation; during such period, the statute of limitations as well as the
term set forth in article 54, paragraph 6 hereof shall be suspended;
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XX — draft the structure applying to the CADE staff, with due regard
for article 37, II of the Constitution;

XXI — draft budgetary proposals pursuant to this Law; and

XXII — appoint the possible substitute of the Attorney General in the
event of absences, dismissal or impairment.

CHAPTER IV
AUTHORITY OF THE CADE PRESIDENT

Article 8. The CADE President shall:
I — act as the CADE legal representative in and out of court;

II — preside over the CADE Board meetings, with the right to vote
thereat, plus a casting vote;

III — distribute processes by lot at the Board meetings:
IV. — call meetings and organize the corresponding agenda;
V' — comply and cause compliance with the CADE decisions;

VI — determine that the CADE Attorney General Office take all
court action required for execution of the CADE decisions and sentences;

VII — sign the cease-and-desist commitments, as well as perfor-
mance commitments;

VIII — submit to the CADE Board for approval the budgetary pro-
posal, as well as the intended assignment of the staff that is to render services to
CADE; and

IX — guide, coordinate and supervise the CADE administrative ac-
tivities.
CHAPTER V
AUTHORITY OF THE CADE BOARD MEMBERS

Article 9. The CADE Board Members shall:
I — vote on cases and matters submitted to the CADE Board;

II — issue orders and decisions on the cases for which they act as re-
porting members;

III — submit to the CADE Board any requirements as to data and
documents from individuals, agencies, authorities and other public or private
entities, which data and documents are to be kept confidential pursuant to law,
as the case may be, as well as order all investigations deemed required for per-
formance of their duties;
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IV — adopt preventive action, and establish a daily fine for noncom-
pliance therewith;

V — discharge all further duties ascribed thereto under the applica-
ble internal rules.

CHAPTER VI
THE CADE ATTORNEY GENERAL OFFICE

Article 10. An Attorney General Office shall be commissioned with
CADE to:

I — render legal assistance to CADE, and provide for defense
thereof in court;

II — arrange for judicial execution of CADE decisions and sen-
tences,

III — subject to the CADE Board preliminary approval, request court
measures with a view to curbing violations of the economic order;

IV — arrive at court settlements for cases involving violations of the
economic order, subject to the CADE Board preliminary approval after hear-
ing a representative of the Attorney General of the Republic;

V — render opinion on cases under the CADE authority;
VI — ensure compliance with this Law;

VII — perform all further action incumbent thereon under the internal
rules.

Article 11. The Attorney General — appointed by the Minister of Jus-
tice, and duly commissioned by the President of the Republic after consulta-
tion and approval of the Senate — shall be a Brazilian citizen with unblem-
ished reputation and renowned legal expertise.

Paragraph 1. The Attorney General shall attend the CADE meetings,
with no right to vote thereat.

Paragraph 2. The Attorney General shall be subject to the same rules
on term of office, reelection, disqualification, termination and replacement as
those applying to the CADE Board Members.

Paragraph 3. In the event of absences, temporary separation or impair-
ment of the Attorney General, the plenary body will indicate and the CADE
President will appoint a possible substitute to act for a period not exceeding
ninety (90) days, with no need for Federal Senate approval; such substitute
shall be entitled to compensation for the position held during such substitution.
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TITLE III
THE ATTORNEY GENERAL OF THE REPUBLIC AND CADE

Article 12. The Attorney General of the Republic, after hearing the
Higher Council, shall appoint a member of the Attorney General Office of the
Republic to handle the cases submitted to CADE for review.

Sole Paragraph. CADE may request that the Attorney General Office
of the Republic cause enforcement of the CADE decisions or of the
cease-and-desist commitments, as well as that it adopt all court action provided
for in article 6, XIV (b) of Supplementary Law # 75 of May 20, 1993.

TITLE IV
THE ECONOMIC LAW OFFICE

Article 13. The Economic Law Office of the Ministry of Justice —
SDE, as structured pursuant to law, will be headed by a Secretary appointed by
the Minister of Justice from among Brazilian citizens of renowned legal or
economic expertise and unblemished reputation, duly commissioned by the
President of the Republic.

Article 14. SDE shall:

I — ensure compliance with this Law by monitoring and following
up on market practices;

I — provide for ongoing follow-up on business activities and prac-
tices from individuals or legal entities with overriding control over a relevant
market for a certain product or service, in order to prevent violations of the eco-
nomic order; for such purposes, all pertinent data and documents may be re-
quired, with due regard for the confidential status thereof pursuant to law, if
any;

IIT — carry out preliminary investigations on purported violations of
the economic order, for further instatement of administrative proceedings;

IV — acknowledge the lack of grounds or evidence, and shelve the
preliminary investigation records;

V — request data from individuals, agencies, authorities and other
public or private entities, with due regard for the confidential status thereof un-
der the law, if any, as well as determine the action required for exercise of its
duties;

VI — commence administrative proceedings intended to investigate
and restrain violations of the economic order;
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VII — appeal ex officio to CADE for shelving of preliminary investi-
gations or administrative proceedings;

VIII — send onto CADE, for review, any cases commenced by SDE, if
a violation of the economic order has been duly evidenced;

(IX }— sign a cease-and-desist commitment on the agreed conditions
and submit it to CADE, as well as monitor compliance therewith;

X — advise CADE of certain conditions for signing of a perfor-
mance commitment, and monitor compliance therewith;

XI — adopt preventive measures intended to cease the act character-
ized as a violation of the economic order, and establish the deadline for compli-
ance therewith as well as a daily fine applying to default thereon;

XII — receive and substantiate cases to be judged by CADE, includ-
ing consultations, and monitor compliance with the CADE decisions:

XIII — advise the public authorities as to the adoption of any action re-
quired for compliance herewith;

XIV — carry out studies and researches with a view to improving anti-
trust policies;
XV — advise the public of the various forms of violation of the eco-
nomic order, as well as the means to curb such violations; and

XVI — perform other duties as provided for by law.

TITLEV
VIOLATIONS OF THE ECONOMIC ORDER

CHAPTER 1
GENERAL PROVISIONS

Article 15. This Law applies to individuals, public or private compa-
nies, as well as to any individual or corporate associations, established de facto
and de jure — even on a provisional basis — irrespective of a separate legal na-
ture, and notwithstanding the exercise of activities regarded as a legal monop-
oly.

Article 16. The company and each of its managers or officers shall be
jointly liable to the various forms of violation of the economic order.

Article 17. The companies or entities within a same economic group
de facto and de jure shall be jointly liable to violations of the economic order.

Article 18. The legal nature of any party charged with violation of the
economic order may be disregarded whenever any such violation entails abuse
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of power and rights, violation of the law, illicit facts or acts, or any breach of
bylaws or articles of association. This legal nature shall also be disregarded in
the event of bankruptcy, insolvency, discontinuance or suspended operations
of the underlying company owing to poor management thereof.

Article 19.  The antitrust measures set forth herein do not exclude any
punishment inflicted on other legal acts pursuant to law.

CHAPTER 11
VIOLATIONS

Article 20. Notwithstanding malicious intent, any act in any way in-
tended or otherwise able to produce the effects listed below, even if any such
effects are not achieved, shall be deemed a violation of the economic order:

I — to limit, restrain or in any way injure open competition or free
enterprise;
Il — to control a relevant market of a certain product or service;
III — to increase profits on a discretionary basis; and
IV — to abuse one’s market control.

Paragraph 1. Achievement of market control as a result of competitive
efficiency does not entail an occurrence of the illicit act provided for in item II
above.

Paragraph 2. Market control occurs when a company or group of com-
panies controls a substantial share of a relevant market as supplier, agent, pur-
chaser or financier of a product, service or related technology.

Paragraph 3. The dominant position mentioned in the preceding para-
graph is presumed when a company or group of companies controls twenty
percent (20%) of the relevant market; this percentage is subject to change by
CADE for specific sectors of the economy.

Article 21.  The acts spelled out below, among others, will be deemed a
violation of the economic order, to the extent applicable under article 20 and
items thereof:

I — to set or offer in any way — in collusion with competitors —
prices and conditions for the sale of a certain product or service;

II — to obtain or otherwise procure the adoption of uniform or con-
certed business practices among competitors;

Il — to apportion markets for finished or semi-finished products or
services, or for supply sources of raw materials or intermediary products;
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IV — to limit or restrain market access by new companies;

V — to pose difficulties for the establishment, operation or develop-
ment of a competitor company or supplier, purchaser or financier of a certain
product or service;

VI — to bar access of competitors to input, raw material, equipment
or technology sources, as well as to their distribution channels;

VII — to require or grant exclusivity in mass media advertisements;

VIII — to agree in advance on prices or advantages in public or admin-
istrative biddings;

IX — to affect third-party prices by deceitful means;

X — to regulate markets of a certain product or service by way of
agreements devised to limit or control technological research and develop-
ment, the production of products or services, or to dampen investments for the
production of products and services or distribution thereof;

XI — to impose on distributors, retailers and representatives of a cer-
tain product or service retail prices, discounts, payment conditions, minimum
or maximum volumes, profit margins, or any other marketing conditions re-
lated to their business with third parties;

XII — to discriminate against purchasers or suppliers of a certain
product or service by establishing price differentials or discriminatory operat-
ing conditions for the sale or performance of services;

XIII — to deny the sale of a certain product or service within the pay-
ment conditions usually applying to regular business practices and policies;

XIV — to hamper the development of or terminate business relations
for an indeterminate period, in view of the terminated party’s refusal to comply
with unreasonable or non-competitive clauses or business conditions;

XV — to destroy, render unfit for use or take possession of raw mate-
rials, intermediary or finished products, as well as destroy, render unfit for use
or constrain the operation of any equipment intended to manufacture, distrib-
ute or transport them;

XVI — to take possession of or bar the use of industrial or intellectual
property rights or technology;

XVII — to abandon of cause abandonment or destruction of crops or
harvests, without provenly good cause;

XVIII — to unreasonably sell products below cost;
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XIX — to import any assets below cost from an exporting country
other than those signatories of the GATT Antidumping and Subsidies Codes;

XX — to discontinue or greatly reduce production, without provenly
good cause;

XXI — to partially or fully discontinue the company’s activities, with-
out provenly good cause;

XXII' — to retain production or consumer goods, except for ensuring re-
covery of production costs;

XXII — to condition the sale of a product to acquisition of another or
contracting of a service, or to condition performance of a service to contracting
of another or purchase of a product;

XXIV — to impose abusive prices, or unreasonably increase the price of
a product or service.

Sole Paragraph. For the purpose of characterizing an imposition of abu-
sive prices or unreasonable increase of prices, the following items shall be con-
sidered, with due regard for other relevant economic or market circumstances:

I — the price of a product or service, or any increase therein,
vis-a-vis any changes in the cost of their respective input or with quality im-
provements;

I — the price of a product previously manufactured, as compared to
its market replacement without substantial changes;

III — the price for a similar product or service, or any improvement
thereof, on like competitive markets; and

IV — the existence of agreements or arrangements in any way, which
cause an increase in the prices of a product or service, or in their respective
costs.

Article 22. (vetoed).
Sole Paragraph. (vetoed).

CHAPTER III
PENALTIES

Article 23.  The following antitrust penalties shall apply:

I — for companies: a fine from one to thirty percent of the gross
pretax revenue thereof as of the latest financial year, which fine shall by no
means be lower than the advantage obtained from the underlying violation, if
assessable;
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Il — for managers directly or indirectly liable to their company’s
violation: a fine from ten to fifty percent of the fine imposed on said com-
pany, which shall be personally and exclusively imposed on the manager;
and

III — in the case of other individuals and other public or private legal
entities, as well as any de facto or de jure associations of entities or persons,
even temporary ones, with or without legal identity, that do not engage in busi-
ness activities, when it is not feasible to use the gross sales value, the fine will
be 6,000 (six thousand) to 6,000,000 (six million) UFIR or any other index re-
placing it.

Sole Paragraph. Fines imposed on recurring violations shall be dou-
bled.

Article 24. Without prejudice to the provisions of the preceding arti-
cle, the fines listed below may be individually or cumulatively imposed on vio-
lations, whenever the severity of the facts or the public interest so requires:

I — atthe violator’s expense, half-page publication of the summary
sentence in a court-appointed newspaper for two consecutive days, from one to
three consecutive weeks;

II — ineligibility for official financing or participation in bidding
processes involving purchases, sales, works, services or utility concessions
with the federal, state, municipal and the Federal District authorities and re-
lated entities, for a period equal to or exceeding five years;

Il — annotation of the violator on the Brazilian Consumer Protec-
tion List;
IV — recommendation that the proper public agencies:
(a) grant compulsory licenses for patents held by the violator; and

(b) deny the violator installment payment of federal overdue debts, or
order total or partial cancellation of tax incentives or public subsidies;

V — the company’s spin-off, transfer of corporate control, sale of
assets, partial discontinuance of activities, or any other antitrust measure re-
quired for such purposes.

Article 25. If any acts or situations detrimental to the economic order
are not discontinued after a CADE Board decision to this effect, or in the event
preventive measures or any cease-and-desist commitment set forth herein are
not complied with, a daily fine equal to or higher than 5,000 (five thousand)
Fiscal Reference Units — UFIR or replacing index shall apply, which fine may
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be increased as many as twenty times in accordance with the severity of the vi-
olation and the violator’s economic status.

Article 26. In the event any data or documents requested by CADE,
SDE, SEAE or other public entity acting under this Law are unreasonably de-
nied, concealed, tampered with or delayed, this shall constitute a violation sub-
ject to a daily fine of 5,000 (five thousand) UFIR, which fine may be increased
up to twentyfold in keeping with the violator’s economic status.

Article 27. The penalties provided for in this Law shall apply with due
regard for:

I — the severity of the violation;

I — the violator’s good faith;
III — the advantages obtained or envisaged by the violator;
IV — actual or threatened occurrence of the violation;

V — the extent of damages or threatened damages to open competi-
tion, the Brazilian economy, consumers, or third parties;

VI — the adverse economic effects on the market;
VII — the violator’s economic status;

VIII — recurrences.

CHAPTER IV
STATUTE OF LIMITATIONS

Article 28. (repealed).

CHAPTER V
CAUSE OF ACTION

Article 29. Injured parties may — for themselves or for the privies un-
der article 82 of Law # 8078 of September 11, 1990 — defend their individual
or diffuse interests in court by way of antitrust measures and the awarding of
losses and damages suffered in connection therewith, irrespective of the corre-
sponding administrative proceeding which shall not be stayed in view of the
court action.

TITLE VI
ADMINISTRATIVE PROCEEDINGS

CHAPTER ]
PRELIMINARY INVESTIGATIONS
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Article 30. SDE may carry out preliminary investigations ex officio or
at the written and reasonable request of interested parties; no disclosure as to
any such investigations shall be made whenever the evidence as to purported
violation of the economic order does not suffice to immediate commencement
of administrative proceedings.

Paragraph 1. During preliminary investigations, the SDE Secretary
may adopt any of the steps set forth in article 35 hereof, including requests for

clarification addressed to the defendant.

Paragraph 2. Commencement of administrative proceedings out of for-
mal complaints addressed by the Senate or the House of Representatives is not
conditioned to preliminary investigations.

Article 31.  After conclusion of preliminary investigations within sixty
days, the SDE Secretary shall order commencement of a corresponding admin-
istrative proceeding or the shelving thereof, subject to ex officio appeal to
CADE in this latter case.

CHAPTER I
COMMENCEMENT AND DISCOVERY OF
ADMINISTRATIVE PROCEEDINGS

Article 32. Administrative proceedings shall be instituted no later than
eight days after cognizance of the underlying fact, formal complaint or closing
of the preliminary investigations, as per order issued by the SDE Secretary pro-
viding for the facts to be verified thereunder.

Article 33. The defendant shall be summoned to file a defense within
fifteen days.

Paragraph 1. The initial summons shall bear the entire tenor of the order
providing for institution of the administrative proceeding and the correspond-
ing formal complaint, as the case may be.

Paragraph 2. The defendant shall be first personally summoned by mail
against receipt or, in case of failure thereof, by notice published in the Official
Gazette of the Federal Executive and in a newspaper widely circulated in the
state in which the defendant is resident or headquartered, with due regard for
the periods required for attachment of the receipt notice or publication, as the
case may be.

Paragraph 3. Any summons under subsequent proceedings shall be
made by publication in the Official Gazette of the Federal Executive, in which
the name of the defendant and respective attorney shall be mentioned.
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Paragraph 4. The defendant’s holders, officers or managers, or duly ap-
pointed attorney, may follow up on administrative proceedings, with full ac-
cess to the case records at SDE and CADE.

Article 34.  Failure to file a defense in due course after duly notified to
that effect will entail the defendant’s judgment by default and acknowledg-
ment of the charges against it/him, subject to all further terms irrespective of
prior notice in that respect. The in absentia defendant may take part in any
phase of the proceeding without recourse of preceding acts.

Article 35. Upon lapse of time for filing a defense, SDE will order in-
vestigations and the production of evidence required thereby; SDE may order
that the defendant, any individuals or companies, public entities or agencies
provide data, clarifications or documents within fifteen days, with due regard
for the confidentiality applying thereto under the law, as the case may be.

Sole Paragraph. The investigations and evidence required by the SDE
Secretary, including hearing of witnesses, shall be concluded within forty-five
days, extendable for a like period with good cause.

Article 36. Federal authorities, as well as officers of independent
agencies, federal government-owned companies and mixed-capital compa-
nies, shall render all assistance and collaboration required by CADE or SDE,
including as regards preparation of technical reports on the matters under the
authority thereof, under penalty of liability.

Article 37. The defendant shall produce any evidence within
forty-five days after submission of defense, as well as put forth new documents
at any time before the discovery phase lapses.

Sole Paragraph. The defendant may ask the SDE Secretary to set outa
date, time and place for hearing of a maximum of three witnesses.

Article 38. The Economic Policy Secretariat of the Ministry of Finan-
ce — SEAE shall be informed by official letter of the institution of any admin-
istrative proceedings, and the Secretariat may elect to render an opinion on the
matters within its sphere of authority, before the discovery phase lapses.

Article 39. Upon conclusion of the discovery phase, the defendant
will be summoned to put forth his/its final arguments within five days, after
which the SDE Secretary will issue a substantiated report resolving on for-
warding of the case records to CADE for review or shelving thereof, subject to
an ex officio appeal to CADE in this latter case.

Article 40. The SDE Secretary, the CADE members, and their civil
servants and officials shall exert their best efforts to develop and conclude pre-
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liminary investigations and administrative proceedings in the interest of proper
expedition as required for clarification of the facts, under penalty of liability.

Article 41. The SDE Secretary decisions cannot be appealed to higher
ranks.

CHAPTER III
CADE JUDGMENT ON ADMINISTRATIVE PROCEEDINGS

Article 42. Once the proceedings have been found admissible, the
CADE President will randomly distribute such proceedings to the Reporting
Official, who will be afforded a twenty-day term to render an opinion thereon.

Article 43. The reporting official may order supplementary investiga-
tions or request further information pursuant to article 35 hereof, as well as al-
low for the production of new evidence to the case whenever he/she considers
the existing data insufficient for a final determination on the case.

Article 44. Upon invitation of the CADE President in response to an
indication of the reporting official, any person may provide CADE with clarifi-
cations on relevant matters.

Article 45. Upon board judgments — the date of which will be made
known to the parties at least five days in advance — the Attorney General and
the defendant, or his/its attorney, will be respectively offered the floor for fif-
teen minutes each.

Article 46. The CADE decision — which in any event shall be duly
substantiated against violations of the economic order — shall contain:

I — a detailed report on the violating acts, and an indication as to
the antitrust action to be taken by the proper authorities;

II — the terms for commencement and conclusion of the action re-
ferred to in the preceding item;

III — the applicable fine; and
IV — a daily fine to apply while the violation is in effect.

Sole Paragraph. The CADE decision shall be published within five
days in the Official Gazette of the Federal Executive.

Article 47. CADE shall monitor compliance with its decisions.

Article 48. Total or partial noncompliance with the CADE decision
shall be reported to the CADE President, who will ask the Attorney General to
provide for execution thereof via court channels.

22 R. Dir. Econ., Brasilia, aug.-dec. 1998



Article 49. The CADE decisions shall be taken by majority vote, with
the attendance of a minimum of five members.

Article 50. The CADE decisions do not qualify for Executive Branch
review; accordingly, any such decisions shall be promptly executed, the Attor-
ney General Office being then advised in this respect for the purpose of taking
all legal action within its sphere of authority.

Article 51. The CADE regulations and in-house rules shall further
regulate administrative proceedings.

CHAPTER IV
PREVENTIVE MEASURES AND CEASE-AND-DESIST ORDERS

Article 52. The SDE Secretary or reporting official may — upon
his/her own initiative or at the request of the CADE Attorney General — adopt
preventive measures in any instance of administrative proceedings, whenever
there are signs or sound reasons to believe that the defendant directly or indi-
rectly caused or may cause irreparable or substantial damages to the market, or
that he/it may render the final outcome of the proceedings ineffective.

Paragraph 1. The preventive measures issucd by the SDE Secretary or
reporting official shall order prompt cessation of damaging acts and the re-
sumption of the preceding situation, if reasonably feasible, as well as impose a
daily fine pursuant to article 25 hereof.

Paragraph 2. The SDE Secretary or CADE reporting official decision
on adoption of preventive measures may be voluntarily appealed to the CADE
Board within five days, without suspensive effects.

CHAPTER V
CEASE-AND-DESIST COMMITMENTS

Article 53. CADE or SDE — ad referendum CADE — may agree on a
commitment to cease acts under investigation in any instance of administrative
proceedings, which commitment shall by no means entail a confession as to the
matter under analysis nor acknowledgment of guilt for the acts thereunder.

Paragraph 1. The commitment shall provide for:

(a) the defendant’s commitment to cease the action under investigation
in due course;

(b) a daily fine to be imposed in the event of default under article 25
hereof; and
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(¢) the defendant’s commitment to issue periodical reports on the de-
fendant’s market performance, and an undertaking to make proper authorities
aware of any changes in its corporate structure, control, activities and location.

Paragraph 2. The case will be on hold while the cease-and-desist com-
mitment is duly complied with, and after a preestablished time this case will be
shelved if all conditions set out in the corresponding commitment have been
fully met.

Paragraph 3. The conditions spelled out in the commitment may be
changed by CADE if they are provenly overburdensome for the defendant,
provided that any such changes do not cause damages to third parties or to the
society at large, and that the new conditions do not entail a violation of the eco-
nomic order.

Paragraph 4. The cease-and-desist commitment constitutes an extraju-
dicial execution instrument; accordingly, execution of this commitment shall
be promptly petitioned in the event of default thereon or if monitoring thereof
is in any way hampered, pursuant to articles 60 ef seq. hereof.

TITLE VII
MONITORING MECHANISMS

CHAPTER 1
MONITORING OF ACTS AND AGREEMENTS

Article 54. Any acts that may limit or otherwise restrain open compe-
tition, or that result in the control of relevant markets for certain products or
services, shall be submitted to CADE for review.

Paragraph 1. CADE may authorize any acts referred to in the main sec-
tion of this article, provided that they meet the following requirements:

I — they shall be cumulatively or alternatively intended to:
(a) increase productivity;
(b) improve the quality of a product or service; or

(¢) cause an increased efficiency, as well as foster the technological or
economic development;

Il — the resulting benefits shall be ratably allocated among their par-
ticipants, on the one part, and consumers or end-users, on the other;

Il — they shall not drive competition out of a substantial portion of
the relevant market for a product or service; and
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IV — only the acts strictly required to attain an envisaged objective
shall be performed for that purpose.

Paragraph 2. Any action under this article may be considered lawful if
at least three of the requirements listed in the above items are met, whenever
any such action is taken in the public interest or otherwise required to the bene-
fit of the Brazilian economy, provided no damages are caused end-consumers
or users.

Paragraph 3. The acts dealt with in the main section of this article also
include any action intended for any form of economic concentration, whether
through merger with or into other companies, organization of companies to
control third companies or any other form of corporate grouping, when the re-
sulting company or group of companies accounts for twenty percent (20%) of a
relevant market, or in which any of the participants has posted in its latest bal-
ance sheets an annual gross revenue equivalent to R$ 400,000,000 (four hun-
dred million of Reais).

Paragraph 4. The acts dealt with in the main section of this article shall
be submitted to SDE — duly accompanied by three counterparts of the corre-
sponding documentation — in advance or no later than fifteen business days
after the occurrence thereof, and SDE shall promptly forward one such coun-
terpart to CADE and another to SEAE.

Paragraph 5. Noncompliance with the deadlines set forth in the preced-
ing paragraph will be punishable with a fine in an amount between 60,000
(sixty thousand) UFIR and 6,000,000 (six million) UFIR, imposed by CADE
without prejudice to the opening of an administrative proceeding pursuant to
article 32 hereof.

Paragraph 6. Upon receipt of the SEAE technical report issued within
thirty days, SDE shall pronounce thereon within this same period and then
send the case and evidentiary documents on to the CADE Board, which shall
resolve thereon within sixty days.

Paragraph 7. The effectiveness of any acts dealt with in this article will
be conditioned to approval thereof, which approval shall be retroactive to the
date of occurrence of such acts; if not looked into by CADE within the
sixty-day period established in the preceding paragraph, the acts referred to
above will be deemed automatically approved.

Paragraph 8. The terms set forth in paragraphs 6 and 7 hereof will be
stayed while the clarifications and documents considered essential for review
of the case by CADE, SDE or SEAE are not submitted as requested.
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Paragraph 9. In the event the acts specified in this article are not subject
to suspensive conditions or have already caused fiscal or other effects to third
parties, the CADE Board — if it elects to deny approval thereof — shall deter-
mine that all applicable action be taken to totally or partially revert — by way
of dissolution, spin-off or sale of assets, partial cessation of activities, among
others — any action or procedure damaging to the economic order, notwith-
standing any civil liability for losses and damages caused third parties.

Paragraph 10. Without prejudice to the obligations of the parties in-
volved, any change in the stock control of publicly-held companies or registra-
tion of amalgamations shall be reported to SDE by the Securities Commission
— CVM and by the Brazilian Commercial Registry Department of the Minis-
try of Industry, Trade and Tourism — DNRC/MICT, respectively, within five
business days for the SDE review, if applicable.

Article 55. The approval dealt with in the preceding article may be re-
viewed by CADE ex officio or at the SDE request, if this approval was based on
false or misleading information rendered by the interested party, in the event of
default on obligations assumed hereunder, or if the intended benefits have not
been attained.

Article 56. The commercial registries or corresponding state entities
cannot file any acts related to organization, transformation, amalgamation,
merger or grouping of companies, as well as changes in incorporation acts, un-
less all such acts contain:

I — a clear-cut and detailed statement as to the subject matter
thereof;

Il — the interest of each partner, and the term for capitalization
thereof;

III — full name and identification of each partner;

IV — the place where the headquarters is located and its respective
address, including as regards any declared branches;

V — full name and identification of the company’s officers;
VI — the term of duration of the company; and
VII — the number, type and value of the outstanding stock.

Article 57. Articles of dissolution shall state the reasons thereof, apart
from a statement of the amount ascertained among the partners and an indica-
tion of the persons that are to assume the company’s assets and liabilities.
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CHAPTER 1l
PERFORMANCE COMMITMENT

Article 58. The CADE Board will define performance commitments
to be assumed by any interested parties that submitted acts for review pursuant
to article 54 hereof, so as to ensure compliance with the conditions established
in paragraph 1 thereof.

Paragraph 1. Performance commitments will take into consideration
the extent of international competition in a certain industry and their effect on
employment levels, among other relevant circumstances.

Paragraph 2. Performance commitments shall provide for volume or
quality objectives to be attained within predetermined terms, compliance with
which will be monitored by SDE.

Paragraph 3. Failure without good cause to comply with performance
commitments shall cause the CADE approval to be revoked pursuant to article
55 hereof, followed by the opening of an administrative proceeding for the
adoption of the applicable measures.

CHAPTER III
CONSULTATION

Article 59. (repealed).

TITLE VIII
COURT EXECUTION OF CADE DECISIONS

CHAPTER 1
PROCESSING

Article 60. The CADE Board decisions imposing fines, as well as ob-
ligations to do or not to do, constitute an extrajudicial execution instrument.

Article 61. Executions exclusively intended to collection of fines shall
be carried out pursuant to Law # 6830 of September 22, 1980.

Article 62. In the event of executions intended to collection of fines
and compliance with obligations to do or not to do, the courts shall order spe-
cific performance of any such obligations, or otherwise provide for acts that
ensure an outcome equivalent to compliance therewith in practical terms.

Paragraph 1. An obligation to do or not to do can only lead into a suit for
losses and damages its specific performance or obtainment of an equivalent
outcome in practical terms is not possible.
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Paragraph 2. Losses and damages shall be paid without prejudice to any
applicable fines.

Article 63. Execution shall be carried out by all means, including by
way of intervention in the company, if necessary.

Article 64. The CADE decisions shall be executed at the federal courts
of the Federal District, or at the courts with jurisdiction over the executed
party’s headquarters or domicile, at the CADE discretion.

Article 65. Motions or like action against an execution instrument
shall not stay the execution itself, unless an amount corresponding to the fines
imposed is deposited in court, and a bond is posted as determined by the courts
to ensure compliance with a final decision on the case, including as regards

daily fines.

Article 66. Depending on the severity of the violation of the economic
order, and should there be sound reasons to believe in irreparable or substantial
damages, the courts may order prompt adoption of all or a portion of the action
required under the execution instrument, notwithstanding the deposit of fines
in court or the posting of bonds.

Article 67. Daily fines on an ongoing violation shall be apply as from
the deadline established by CADE for voluntary compliance with the CADE
decision, up to the day of actual performance thereof.

Article 68. The execution of CADE decisions shall be afforded prior-
ity over other kinds of action, except for habeas corpus and writ of mandamus.

CHAPTER II
JUDICIAL INTERVENTION

Article 69. The courts shall order intervention in a company whenever
required to ensure specific performance hereunder, and appoint a receiver.

Sole Paragraph. The court decision on intervention shall be duly sub-
stantiated, as well as accurately establish the action to be taken by the ap-
pointed receiver.

Article 70. If the executed party rebuts a court-appointed receiver
within forty-eight hours on the arguments of ineptitude or lack of good stand-
ing, and if this claim is duly evidenced in three days, the courts shall render a
decision thereon within this same period.

Article 71. If the rebuttal is granted, the courts shall appoint another re-
ceiver within five days.
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Article 72. The intervention may be terminated early if the obligation
that gave rise thereto has been provenly complied with in full.

Article 73. The court intervention shall be limited to those acts required
for compliance with the court decision that gave rise thereto, and shall be effec-
tive for a maximum period of one hundred and eighty days; the receiver shall
be held liable for his/her acts and omissions, especially in the event of abuse of
power and departure from the original purposes of his/her appointment.

Paragraph 1. The receiver will be subject to articles 153 through 159 of
Law # 6404 of December 15, 1976, to the extent applicable.

Paragraph 2. The receiver will be entitled to a compensation stipulated
by the courts, which may replace him/her at any time and whenever the re-
ceiver becomes insolvent, is charged with active or passive corruption or mal-
feasance in office, or violation of his/her duties.

Article 74. The courts may withdraw the company’s managers from
their duties if they are provenly preventing performance of acts incumbent on
the receiver. Any such managers shall be replaced as provided for in the com-
pany’s bylaws or articles of association.

Paragraph 1. If any managers still prevent the receiver from taking
proper action after adoption of the procedures set forth in the main section of
this article, then the courts shall proceed as per paragraph 2 below.

Paragraph 2. If a majority of the company’s managers deny assistance
to the court-appointed receiver, the courts shall order that the receiver take
over the company’s management.

Article 75. The receiver shall:

I — perform or order performance of all acts required under the exe-
cution process;

IT — advise the courts of any irregularities committed by the com-
pany’s management and of which the receiver may become aware; and

III — submit to the courts a monthly report on his/her activities.

Article 76. The expenses arising from the intervention hereunder shall
be borne by the executed party.

Article 77. Upon lapse of the intervention, the receiver shall provide
the federal courts with a detailed report on his/her action, and either propose
the dismissal or shelving of the case or ask for an extension of the intervention
period should the execution decision have not been fully performed in due
course.
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Article 78. Whoever opposes or prevents any intervention or, after ter-
mination thereof, performs any acts that directly or indirectly annul its effects
in whole or in part, or even fails to comply with legal orders from the
court-appointed receiver, will be held criminally liable for resistance, disobe-
dience or coercion under the execution process, pursuant to articles 329, 330
and 344 of the Penal Code.

TITLE IX
FINAL AND TEMPORARY PROVISIONS

Article 79. (vetoed)
Sole Paragraph. (vetoed)

Article 80. The CADE Attorney shall henceforth become an Attorney
General official duly commissioned to the independent agency created hereun-
der, jointly with the CADE President and Board Member positions.

Article 81. The Executive Branch shall send to the Congress within
sixty days a bill of law on the permanent staff of the new independent agency,
as well as on the duties and compensation applying to the CADE President, the
Board Members, and the Attorney General.

Paragraph 1. While CADE is not provided with staff of its own, civil
servants may be temporarily assigned to this independent agency by commis-
sion or otherwise, without prejudice to the remuneration and other benefits
originally afforded thereto, including for the purpose of representing this inde-
pendent agency in court.

Paragraph 2. The CADE President shall prepare and submit to the
Board for approval a list of servants required for the independent agency, who
may be placed at SDE disposal.

Article 82. (vetoed).

Article 83. The Code of Civil Procedure, as well as Laws # 7347 of
July 24, 1985 and 8078 of September 11, 1990, also apply to the administrative
and court proceedings set forth herein.

Article 84. The fines provided for herein shall be converted into Bra-
zilian currency on the date of actual payment thereof, duly collected to the
Fund dealt with in Law # 7347 of July 24, 1985.

Article 85. Article 4, VII of Law # 8137 of December 27, 1990 shall
henceforth read as follows:

“Article 4.
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VII — increase without good cause the price of a certain product or
service, in view of one’s market control."

Article 86.  Article 312 of the Code of Criminal Procedure shall hence-
forth read as follows:

“Article 312.  Preventive imprisonment may be decreed so as to safe-

guard public or economic order in the interest of the criminal process, or

to ensure enforcement of criminal laws, whenever a crime was provenly

committed, or if there is sufficient evidence as to its perpetrator.”

Article 87. Article 39 of Law # 8078 of September 11, 1990 shall
henceforth read as follows, with the additional items below:

“Article 39. The supplier of a certain product or service cannot,
among other abusive practices:

IX — refuse to sell products or render services directly to whomever is
willing to purchase them against prompt payment, except for intermedi-
ation cases duly regulated by special laws; and

X — increase without good cause the price of a certain product or ser-
vice."

Article 88.  Article 1 of Law # 7347 of July 24, 1985 shall henceforth
read as follows, with the additional item below:

“Article 1. Without prejudice to class actions, this Law applies to ac-
tions for moral and property damages arising from:

V — violation of the economic order."

Sole Paragraph. Article 5, IT of Law # 7347 of July 24, 1985 shall hence-
forth read as follows:

IRIMICINN, | « cimisatinateals lara e R ST s T G T T T

I[I — include in its institutional purposes the protection to the environ-
ment, consumers, economic order, open competition, or the artistic, aes-
thetic, historical, tourism, and landscape heritage;

Article 89. CADE shall be invited to take part as assistant in court ac-
tions involving application of this Law.

Article 90. The periods for consultations submitted under article 74 of
Law #4137 of September 10, 1962, as amended by article 13 of Law # 8158 of

R. Dir. Econ., Brasilia, aug.-dec. 1998 31



January 8, 1991, are hereby interrupted, with due regard for Title V11, Chapter
I hereof.

Article 91. This Law does not apply to dumping and subsidies cases
dealt with in the Accords for Implementation of Article VI of the General
Agreement on Customs Tariffs and Trade, duly enacted by Decrees # 93941
and 93962 of January 16 and 22, 1987, respectively.

Article 92. All provisions to the contrary are hereby revoked, as are
Laws # 4137 of September 10, 1962; 8158 of January 8, 1991; and 8002 of
March 14, 1990, except for article 36 of Law # 8880 of May 27, 1994, which

remains effective.
Article 93. This Law takes effect on the date of its publication.

ITAMAR FRANCO
President of the Republic

ALEXANDRE DE PAULA DUPEYRAT MARTINS
Minister of Justice
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